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FOREWORD

Public-private partnerships (PPPs) in the delivefy public services have become a
phenomenon which is spreading the globe and gengmgiteat interest. But why is a concept,
barely mentioned a decade ago, now attracting suetest? Overall, the answer is that PPPs
avoid the often negative effects of either exclagimblic ownership and delivery of services,
on the one hand, or outright privatization, on dliger. In contrast, PPPs combine the best of
both worlds: the private sector with its resoureeanagement skills and technology; and the
public sector with its regulatory actions and petith of the public interest. This balanced
approach is especially welcome in the delivery ablig services which touch on every
human being’s basic needs.

There are lots of good reasons, therefore, why mowents in the UNECE region and around
the world favour PPPs and plenty of evidence thay twork well. But they do present a
severe organizational and institutional challengetfie public sector. They are complex in
nature, requiring different types of skills and newabling institutions and they lead to
changes in the status of public sector jobs. Tokwweell they require well-functioning
institutions, transparent, efficient procedures awtountable and competent public and
private sectors, i.e. ‘good governance’. To addtesschallenge, the UNECE has elaborated
this Guidebook for policymakers, government offigiand the private sector. We hope that
all the parties to PPPs will benefit by examinirigsely the principles contained in the
Guidebook and ensuring their implementation.

It is widely recognized within the UN system thhérte is a need to increase the capacity of
governments at all levels to implement PPPs sutidBssThe Guidebook is a beginning. The
UNECE will use it as a basis for the elaborationtraining modules that will contribute
further to the capacity-building task. We hope histway that the Guidebook will be of
practical help in realizing the UN goals in economind social development.

Marek Belka

Executive Secretary
United Nations Economic Commission for Europe
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Preface

The Public-Private Partnership (PPP) Alliance @f tnited Nations Economic Commission

for Europe (UNECE) was established in 2001 to inaprthe awareness, capacity and skills
of the public sector in developing successful PRP&urope. To this end, the Alliance

prepares guidelines on best practices in PPPs, edls as preparing other PPP-related
educational and training materials, and sponsofRE conferences and workshops. At its
last meeting, the PPP Alliance agreed, in lighthef lack of information available on the

topic, to prepare guidelines on the subject of ggaekernance in PPPs.

Following UNECE reform, a new Committee on Econo@moperation and Integration has
been established to promote competitiveness. Tommiittee takes over the previous work
of the former Alliance. The Guidelines were reviewat an International Conference
organized by UNECE and the Government of Israeh hie participation of experts from
different countries to provide their experience @aedt practice in creating good governance
conditions for PPPsA network of experts has also been establishechrporating the
experts from the former Alliance group, to implemanwork programme on PPPs. The
Committee has requested the Secretariat to prepatuidebook on Promoting Good
Governance in PPPs and to use this to undertake d@pBcity-building programmes
especially in the transition economies.

Avant Propos

Over the past fifteen years governments have bermging to achieve economic
development and competitiveness through improviragr tbasic infrastructure. Increasingly
governments are turning to the private sector far financing, design, construction and
operation of infrastructure projects. Once rare lmited, these public-private partnerships
(PPPs) have emerged as an important tool for inpgoeconomic competitiveness and
infrastructure services. They are increasingly peionsidered as a mechanism to fill an
infrastructure ‘deficit’ in many UNECE countries.

Challenges and Key Questions

One of the challenges all governments face in ptonmgdPPs is instigating the procedures
and processes involved in delivering successful sP&fRd establishing new institutions.
Moreover, PPPs require a new type of public expertat facilitates projects and monitors
their performance. The key questions asked in thid€book are:

(@) What does governance mean in PPPs?

(b) How can governments improve their governance?

(c) What technical, financial, legal, and other chajlem must be overcome to build
capacity?

! “Knowledge Sharing and Capacity-Building on PromgtBuccessful PPPs in the UNECE region”, Tel Aviv,
Israel, 5-8 June 2007.
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(d) How can PPPs improve efficiency and achieve soe@nomic and environmental
objectives simultaneously?

Purpose of the Guidebook
The purpose of this Guidebook is twofold:

1. To demonstrate how governments and the privat@isean improve governance in
PPPs; and

2. To create a basis for the elaboration of trainirgglodes for PPPs.
This Guidebook is organized as follows:

The Introduction defines PPPs, the various models and the benHiiklighting the fact
that PPPs are still in their infancy in most coigsy it is argued that the lack of processes,
procedures and enabling institutions, i.e. “goveod, is the main barrier to extending their
use.

The next parts describe governance in specificsateaking at the main challenge, the ways
of addressing it and concluding with some speeiéiton points and case studies (Part Ill).

Part Il consists of 8 Chapters.

Chapter 1 stresses the importance of good governance in.PPRdentifies some key
principles and the main arenas where PPPs are follmal chapter discusses the primary
governance objectives in PPPs, and the economiefiterNoting that these objectives are
not being promoted enough, it describes how the OREsuidebook on Promoting Good
Governance in PPPs can be used to integrate thapies into PPP processes.

Chapter 2 explains the need for a PPP policy to set outcadmap’ that fixes clear
objectives. It discusses the importance of reacliogsensus, identifying the right PPP
projects, setting realistic targets and establgsiprocedures for consulting key stakeholders.

Chapter 3 discusses how to build the capacity within goveenta to implement PPPs. It

argues for a combined approach using at the same éxternal advisers and internally
establishing enabling institutions and trainingrdtognises the need to build specific PPP
skills and to establish national PPP units, wheud#itateral cooperation can help.

Chapter 4 argues that a clear framework of law and regutaigovital for PPPs and sets out
the principles and priorities for the constructiointhis framework. What is required, it is
argued, are fewer, better and simpler laws.

Chapter 5 elaborates on the importance of risk by showing governments should manage
risks. It discusses the need for governments te taktheir own share of risk responding to
private sector concerns over ‘red tape’ and changgreements. However, it warns against
the use of guarantees that nullify the influenceirafentives in boosting private sector
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performance.

Chapter 6 demonstrates the importance of transparency, aléyirand non-discrimination
in procuring PPPs. The specific cases of the Nkthds, the United Kingdom, and the
United States are provided as examples of theseiples in action.

Chapter 7 shows why putting people first in PPPs can helpetmtee public interest
objectives in PPPs. It discusses how this can be.do

Chapter 8 presents the Green Case for PPPs, arguing thaniggeand private finance in
PPPs is not mutually exclusive. It shows how gowents can give incentives in PPP
contracts to deliver public services in a more mmumnentally sensitive way.
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1.1. NEW OPPORTUNITIES, DISTINCTIVE FEATURES, AND THE
NEED FOR GOOD GOVERNANCE

What are PPPs?

Public-Private Partnerships (PPPs) aim at finanaitegigning, implementing and operating
public sector facilities and services. Their kegretteristics include:

(@) Long-term (sometimes up to 30 years) service pronss

(b) The transfer of risk to the private sector; and

(c) Different forms of long-term contracts drawn upvibe¢n legal entities and public
authorities.

They refer to ‘innovative methods used by the pubdictor to contract with the private sector,
who bring their capital and their ability to deliverojects on time and to budget, while the
public sector retains the responsibility to provitiese services to the public in a way that
benefits the public and delivers economic develagraed an improvement in the quality of
life’.

There are different types...

There are various types of PPPs, established ftereint reasons, across a wide range of
market segments, reflecting the different needgi@fernments for infrastructure services.
Although the types vary, two broad categories dP$Pan be identified: the institutionalized
kind that refers to all forms of joint ventures ween public and private stakeholders; and
contractual PPPs.

...With a strong upsurge recently of the contractualtype consisting of the concession
model where the ‘user pays'...

Concessions, which have the longest history ofipyivate financing, are most associated
with PPPs. By bringing private sector managememtae funding and private sector know-
how into the public sector, concessions have bedbmenost established form of this kind of
financing. They are contractual arrangements wheegetacility is given by the public to the
private sector, which then operates the PPP fartio period of time. Oftentimes, this also
means building and designing the facility as welle normal terminology for these contracts
describes more or less the functions they coventr@ots that concern the largest number of
functions are "Concession" and "Design, Build, Rte and Operate" contracts, since they
cover all the above-mentioned elements: namelynieadesign, construction, management
and maintenance. They are often financed by wses {e.g. for drinking water, gas and
electricity, public transport etc. but not for “smic PPPs” e.g. health, prisons, courts,
education, and urban roads, as well as defence).
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...And the Private Finance Initiative (PFI) Model whee the -‘public sector pays’...

Another model is based on the UK Private Finandgative (PFI) which was developed in
the UK in 1992. This has now been adopted by paEfriSanada, France, the Netherlands,
Portugal, Ireland, Norway, Finland, Australia, Japaalaysia, the United States and
Singapore (amongst others) as part of a wider mefmrogramme for the delivery of public
services In contrast to the concession modelntimg schemes are structured differently.
Under PFI schemes, privately financed contractpidilic facilities and public works cover
the same elements but in general are paid, fotipghceasons, by a public authority and not
by private users (public lighting, hospitals, sdsp@oads with shadow tolls, i.e., payments
based on traffic volume, paid by the governmeittiein of tolls).

The capital element of the funding enabling thealaauthority to pay the private sector for
these projects is given by central governmenténfénm of what are known as PFI "credits".
PFl is not just a different way of borrowing monéye loans are paid back over the period of
the PFI scheme by the service provider who issktifithe service is not delivered to standard
throughout. The local authority then procures ar@arto carry out the scheme and transfers
detailed control, and in theory the risk, in thejpect to the partner. The cost of this borrowing
as a result is higher than normal government bang\but cheaper when better management
of risks and efficiency of service delivery is takato account). Currently, it does not always
appear as borrowing in public accounts; althouglv licappears in public accounts may be
changing as well.

... Based around different types of contract and sk transfer.

There are a range of PPP models that allocate me#jlities and risks between the public
and private partners in different ways. The follogviterms are commonly used to describe
typical partnership agreements:

Buy-Build-Operate (BBO) Transfer of a public asset to a private or quakilip entity
usually under contract that the assets are to geadpd and operated for a specified period
of time. Public control is exercised through thetcact at the time of transfer.

Build-Own-Operate (BOO)The private sector finances, builds, owns andatpsra facility
or service in perpetuity. The public constrainte atated in the original agreement and
through on-going regulatory authority.

Build-Own-Operate-Transfer (BOOT):A private entity receives a franchise to finance,
design, build and operate a facility (and to chauger fees) for a specified period, after
which ownership is transferred back to the puldicter.

Build-Operate-Transfer (BOT):The private sector designs, finances and constaictsw
facility under a long-term Concession contract, apdrates the facility during the term of
the Concession after which ownership is transfeb&ck to the public sector if not already

2 This however will often not be used as a contiiiuto the capital expenditure of the project, imaty be
invested by the public sector party and used totpaynonthly unitary charge.
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transferred upon completion of the facility. In fasuch a form covers BOOT and BLOT
with the sole difference being the ownership offtlity.

Build-Lease-Operate-Transfer (BLOT)A private entity receives a franchise to finance,
design, build and operate a leased facility (andharge user fees) for the lease period,
against payment of a rent.

Design-Build-Finance-Operate (DBFO)The private sector designs, finances and construct
a new facility under a long-term lease, and oper#te facility during the term of the lease.
The private partner transfers the new facilitytte public sector at the end of the lease term.

Finance Only: A private entity, usually a financial services gany, funds a project directly
or uses various mechanisms such as a long-term tedsond issue.

Operation & Maintenance Contract (O & M)A private operator, under contract, operates a
publicly owned asset for a specified term. Owngrsifi the asset remains with the public
entity. (Many do not consider O&M's to be withiretspectrum of PPPs and consider such
contracts as service contracts.)

Design-Build (DB): The private sector designs and builds infrastmecta meet public sector
performance specifications, often for a fixed pricenkey basis, so the risk of cost overruns
is transferred to the private sector. (Many docwitsider DB's to be within the spectrum of
PPPs and consider such contracts as public worksaots.)

Operation LicenseA private operator receives a license or rightegerate a public service,
usually for a specified term. This is often usedTirprojects.

The options available for delivery of public seegcrange from direct provision by a
ministry or government department to outright ptizetion, where the government transfers
all responsibilities, risks and rewards for serviteivery to the private sector. Within this
spectrum, public-private partnerships can be caitegmh based on the extent of public and
private sector involvement and the degree of rikdcation. A simplified spectrum including
the above models for public-private partnershipiees.
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Figure 1. The Scale of Public-Private Partnerships
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Source: The Canadian Council for Public-Private Raerships
PPPs should not be confused with privatization...

PPPs are not privatization. Under PPPs, accouityafol delivery of the public service is
retained by the public sector whereas under a {atgon, accountability moves across to
the private sector (the public sector might resmme regulatory price control). Under PPPs,
there is no transfer of ownership and the publataeemains accountable.

...Nor public procurement.

PPPs differ also from public procurement. Publiccorement refers to the purchase, lease,
rental or hire of a good or service by a statejores or local authority. Procurement is
chosen because of the simplicity of goods or sesvitesired, the possibility to choose from
numerous providers, and the wish to contain c&$®s are more complex, frequently larger
in financing requirements, and are long-term asospd to one-off relationships. PPPs
frequently provide the developer with the rightojperate over an extended term, to charge
fees to users and to assume key responsibilitgesdesign, construction, finance, technical
and commercial operation, maintenance, etc.
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However, PPPs are related to traditional publicprements in that PPP providers are often
selected on the basis of public procurement praesdu

PPPs have emerged as an important tool to bridge éhfinfrastructure deficit’...

Many citizens around the world and especially amgition economies face an ‘infrastructure
deficit’, as evidenced by congested roads, pooildyatained transit systems and recreational
facilities, deteriorated schools, hospitals, andewand water treatment systems, and other
infrastructure assets which are either non exigieirt urgent need of repair. These problems
in turn impose huge costs on societies, from lesdemproductivity and reduced
competitiveness, to an increased number of acdddmalth problems and lower life
expectancy.

Many governments have come to realize that theébtese alone cannot fund the huge needs
for infrastructure. In some countries there is aut@a need to rehabilitate existing
infrastructure that was built decades ago. Furtbegmthere is a critical challenge to find the
funding for so called ‘greenfield projects’ specdily the huge social projects required from
rapidly growing economies and ageing populatiolBPPs are one option to meet this
challenge.

...Which can provide a number of specific benefits tohe public

Better value: The decision by government to pursue PPP deliieoften based on analysis
to determine that the PPP approach will deliveu®ab the public through one or more of the
following:

(@) Lower cost;
(b) Higher levels of service; and
(c) Reduced risk

Access to capital:PPPs allow governments to access alternative tprs@urces of capital,
allowing important and urgent projects to proced@motherwise they may not be possible.

Certainty of outcomes: Certainty of outcomes are increased both in teofn&n time’
delivery of projects (the private partner is stigngotivated to complete the project as early
as possible to control its costs and so that tlgepat stream can commence) and in terms of
‘on-budget’ delivery of projects (the payment sahled is fixed before construction
commences, protecting the public from exposureot overruns).

Off balance sheet borrowing Debt financing that is not shown on the facehs balance
sheet is called ‘off balance sheet financing’. Bdfance sheet financing allows a country to
borrow without affecting calculations of measurégindebtedness.

3 As of 11 February 2004, Eurostat defined the meait of Design, Build, Operate and Finance (DBOF)
projects as being eligible for off balance sheetdwing, which was clarified in the February 20@port
‘Standing Committee on the impact of InvestmenttenGGB'.
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Innovation: By combining the unique motivations and skillskafth the public and private
sectors and through a competitive process for aohtaward, there is a high potential for
innovative approaches to public infrastructurealy with PPPs.

PPPs offer new financing models...

The private sector brings financing to PPPs, wipeohvides specialized financing that is
different from both public finance and corporateafice. As noted above, PPPs are often
funded through government budgets but may alsodsgafly or completely funded by the
users of the service (e.g. toll road). Projectrdog®is for the most part the means by which
PPPs are funded.

The objective of using project financing to raisgital is to create a structure that is bankable
(of interest to investors) and to limit the stakeleos’ risk by diverting risks to parties that
can better manage them. Project finance is basédedfollowing characteristics:

(a) ‘Stand-alone’ project: the funding raised is for only one project;

(b) Special purpose Project Company as the borroweran independent legal vehicle
(Project Company) is created to raise the fundsired for the project;

(c) High ratio of debt to equity (Gearing or leverage): the newly created project
company usually has the minimum equity requiredstue debt for a reasonable
cost, with equity generally averaging between 1@Qoper cent of the total capital
required for infrastructure projects;

(d) Lending based on project specific cash flow not cporate balance sheetthe
project company borrows funds from lenders. Thedées look to the projected
future revenue stream generated by the projecttagbroject company’s assets to
repay all loans; and

(e) Financial guarantees:the government does not provide a financial guerarno
lenders. Developers may provide guarantees ofteniteld to their equity
contributions.

The private financier receives its payment fromittemme generated from the project or from
the government.

The growth of PPPs in countries occurs in distincphases ...

As seen in the table below, countries tend to goutfh a number of distinct phases before a
PPP programme becomes fully operational. Most c@msiare at a first stage where the

development of actual projects is still numericadiypall. Only at the third phase, where

relatively few countries are currently situatedesldhe programme become significant. At
this stage countries will have developed the reguinstitutions, e.g. the PPP unit, the capital
markets as well as the know-how and expertise andlfeerefore turn their attention to more

sophisticated projects and financial arrangements.
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Table 1. Three stages of PPPs development

Stage One

Stage Two

Stage Three

Define policy framework
Test legal viability
Identify project pipeline
Develop foundation
concepts (PSCs etc)
Apply lessons from
earliest deals to other
sectors

Start to build marketplac

14

Introduce legislative
reform

Publish policy and
practice guidelines
Establish dedicated PPP|
units

Refine PPP delivery
models

Continue to foster
marketplace

Expand project pipeline
and extend to new secto
Leverage new sources 0
funds

IS
feo

Fully defined,
comprehensive “system”
established

Legal impediments
removed

PPP models refined and
reproduced
Sophisticated risk
allocation

Committed deal flow
Long-term political
consensus

Use of full-range of
funding sources
Thriving infrastructure
investment market
involving pension funds
and private equity funds
Well-trained civil service
utilises PPP experiences




8 Guidebook on Promoting Good Governance in Pubticate Partnerships

Figure 2. PPP Market Maturity Curve
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Source: Deloitte and Touche USA LLP

One of the purposes of this diagram is to demotestitzat countries need to move up the
‘maturity curve’ gradually and resist the temptatto take on projects in areas where they are
not ready. While PPPs hold benefits, they alsogmeformidable challenges, and there is a
risk that too fast a turnover of assets to thegte\partner, without the public sector providing
the necessary scrutiny, may put in jeopardy thévelgl of essential services to the general
public. Indeed, governments should be wary of adlveg dash into projects without full
knowledge of what has worked and what has not, whias themselves at risk of repeating
earlier mistakes in other countries.

... And presents institutional challenges...

The diagram also shows that the vast majority @egoments are still at early stages in PPPs
where their use is infrequent and uncommon. Indeesding up the maturity curve is not
automatic and PPPs have proved difficult to impletmie many countries. The main reason
for this is the need to develop institutions, psses, and procedures to deliver PPP projects.
The lack of well performing institutions in manyuwtries is reflected in several things such
as the protracted length of negotiations betwednipand private partners, the slowness of
reaching closure, the lack of flexibility in risk&ring, and the cancellation of many projects
with all the resultant waste.

Institutional ‘certainty’ moreover is critically iportant in success, as private investors will
readily shy away from an opportunity where they asked to take on a project that contains
unforeseen risks. These ‘institutions’ consistwb ttypes: the ‘formal’, meaning the legal
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and regulatory frameworks and policy coherence,‘@rmabling institutions’ for PPPs, such as
PPP units, and the ‘informal’, such as the ‘forumbere public and private sectors meet to
smooth over the misunderstandings and frictionsdaa arise on specific projects.

The challenge in PPPs then is developing the intits, procedures and processes for
effective PPP deliver§This can be defined as building ‘governance’. lfgmments are to
move up the maturity curve they will have to devatensiderable effort to improving
governance.

...Along with building public sector expertise.

The challenge is not just to create new institigibnt also to develop the public expertise to
administer projects. PPPs demand a strong pubtitoss which is able to adopt a new role
with new abilities. In particular, strong PPP sys$s require managers who are not only
skilled in making partnerships and managing netwarkdifferent partners, but also skilled in

negotiation, contract management and risk analyrsileed, asking private partners to deliver
government services places more, not less, redphtysi on public officials.

4 Looking back to when countries were being assiiegstablish PPP programmes at the start of transit

the 1990s, it was assumed that once a single vitiPRe project had been implanted in a country tréthér
deals would flow automatically. However, even whilany individual projects were started, these sing|
projects never translated into a deal flow. Thesom for this disappointing performance is thaep#rctions and
processes need to be developed. It is now cleaatholistic approach is required, which involtres
integration of policies and institutions surrourglthe project.
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2.1. PRINCIPLES OF GOOD GOVERNANCE IN PPPS

GOVERNANCE CHALLENGE

The interests of the stakeholders are not alwaljg tlaken into account when developing
PPP projects.

Good governance matters...

As stated in Part |, governance matters in PPR@vErnments are to climb the maturity
curve. This process requires putting into place e¢habling institutions, procedures and
processes surrounding PPPs in order to fully bef@im PPPs. This means also helping
governments to play a critical role in the procassl involving citizens as well as other
stakeholders. Many governments, regional, inteonati organisations and NGOs now
recognize the importance of governance for econalenelopment.

...Even while it is not an easy concept to define.

Governance refers to the processes in governménonha@nd how things are done, not just
what is done. It covers the quality of instituticarsd their effectiveness in translating policy
into successful implementation. Institutions amegeneral understood to be the bodies
setting formal rules (property rights, rule of latc.) while taking into account informal
constraints (beliefs, traditions and social northa} shape human interactions.

Good governance involves some key principles...

Good governance is open to much interpretation
but overall six core principles have become | “political will must be mobilized to

widely accepted: increase  developmental  assistance,
including for capacity building fol
(a) Participation: the degree of good governance.”
involvement of all stakeholders;
(b) Decency: the degree to which the Ban Ki-Moon
formation and stewardship of the United Nations Secrete-Generz

rules is undertaken without harming
or causing grievance to people;

(c) Transparency: the degree of clarity and opennetsswiiich decisions are made;

(d) Accountability: the extent to which political actoare responsible to society for
what they say and do;

® Amongst the bodies include: International Monetfamyd (IMF), World Bank Institute (WBI), Organisaiti
for Economic Co-operation and Development (OECBg, International Centre for Not-for-Profit Law (ICN
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(e) Fairness: the degree to which rules apply equalBveryone in society; and

(f)

Efficiency: the extent to which limited human andaihcial resources are applied
without waste, delay or corruption or without pifting future generations.

...That are played out in different arenas...

There are also a number of governance arenas \ese issues play out:

NogMwhE

Government: executive stewardship of the systemwlole;

Public administration: where policies are impleneeint

Judiciary: where disputes are settled;

Economic society: refers to state-market, publit private sectors;

Political society: where societal interests areraggted:;

Civil society: where citizens become aware of atddrass political issues; and
Sustainable development: where environmental coscae included.

...While taking into account the following objectives

Taking these elements we can say that good goveenahjectives in PPPs refer to the

following:

(@)

(b)

(€)

(d)

(e)

(f)

A fair and transparent selection process by whidvegiments develop
partnerships;

Assurance that value for money has been obtdined;
An improvement of essential public services espgcidor the socially
disadvantaged, and adequate training for those eéoinbolved in the new

partnerships;

Fair incentives to all parties and fair returns fak takers, combined with the
achievement of commercial success;

Sensible negotiation of disputes that assuresrogation of services and prevents
the collapse of projects and consequent publiceyastd

Enhanced security in the face of the new threadsfana general improvement in
the safety of services provided under PPP arrangeme

Observing these objectives and principles will leatb economic benefits...

Good governance in PPPs also matters from an ecomparspective:

¢ “Added value”, also ‘value for money’, means higheality for the same money or the same qualityiéies
money. SeeRublic-Private ComparatqQrPPP Knowledge Centre, at The Netherlands Ministifyinance, p.

113.
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(@) An effective procurement regime means that goventrmstitutions are able to buy
goods and services of higher quality at lower ice

(b) Mechanisms that secure well-governed projects haighten the support of society
for PPPs and give policymakers the confidence twvige the necessary political
support for the PPP process;

(c) Projects which are well planned and are based erful agreement of all parties
engaged, following a proper and ongoing consultatitave less of a chance of
unravelling, thereby avoiding costly litigation;

(d) A public administration that conducts its purchgsim an open manner contributes
to the increased confidence of suppliers in theabéity of the administration as a
business partner; and

(e) Good governance and efficient institutions are ngfiyp linked to increased
competitiveness and faster rates of economic gramthdevelopmerit.

...But governance objectives are not being promotecheugh...

Initially the PPP was considered to be a finanoiachanism to place expenditures off the
balance sheet. As a financial and technical istigge was also a tendency not to consult the
public and other stakeholdétsMore recently a shift can be detected from ughRPs for
financial reasons to using them for greater efficieor to create added value. Indeed, as
‘value for money objectives have become incredgingommonplace, it becomes
increasingly clear that much more can be done abRFPs can increase social, economic,
and environmental development.

...And a new initiative is needed to integrate good ayernance criteria into PPP
processes.

Based on these observations, along with the neédng the stakeholders back into PPPs to
maximise their social, economic and environmemgdact, the UNECE took an initiative to:

(@) Organize a series of consultations with stakehsldecluding trade unions and
businesses on good governance in PPPs;

" Douglass C. North (1990): Institutions, Institutid Change and Economic Performance, Cambridge
University Press.

81t has been observed that good governance hdseaata main priority of Governments in PPPs, gtixeir
primary goal in using PPPs is for budgetary factdrgleed, the Build-Operate-Transfer (BOT) Grotithe
Economic Commission for Europe, in analysing theyeaxperiences with the private financing of irfnaicture
in the 1990s, noted that most advisers tendednarégthe importance of good governance, and spalbifithe
need to take into account the wishes of the stdelo(local citizens, NGOs, employees/trade unioind
society, media, etc.) in PPPs.

? See Guidelines on PPPs, prepared by the UNECHE-®pkrate-Transfer (BOT) Group, Geneva, 2001.
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(b) Explore through cases studies of PPPs concerntedeta corruption, limited
consultations with stakeholders, lack of partidipatof members of the public in
the decision-taking on PPPs, etc.;

(c) Discuss ways that PPPs could be made more accoeiraaiol

(d) Prepare several drafts of the Guidebook on Promdiiood Governance in PPPs
and hold major international forums to discuss malize these principle¥

This led to the UNECE Guidebook on Promoting Good Gvernance in PPPs ...

Out of this process involving dialogue and wideapreonsultation in many different forums,
the UNECE has prepared the good governance praxiplPPPs, which focuses on:

. Policy

. Capacity-Building

. Legal framework

. Risk-Sharing

. Procurement

. Putting People First and
. The Environment.

...Based on good governance principles.

In each of these areas, governments can intedratéoliowing good governance standards
into their PPP practices:

. Participation
. Decency

109 A set of recommendations on good governance irsR&® elaborated by the UNECE PPP group a draft of
which was reviewed and endorsed at the Interndtidoaference (Tel Aviv, Israel, 5-8 June 2007).

" The aforementioned good governance principlesfPs are bolstered Bne UN Global Compact,which
encourages substantive action in regard to thevifig ten principles:

Human Rights

1. Businesses should support and respect the fiootesf internationally proclaimed human rights.

2. Businesses should make sure that they are ngilit in human rights abuses.

Labour Standards

3. Businesses should uphold the freedom of assmtiand the effective recognition of the right tollective
bargaining.

4. Businesses should uphold the elimination ofaaths of forced and compulsory labour.

5. Businesses should uphold the effective abolitiochild labour.

6. Businesses should uphold the elimination ofrdisioation in respect of employment and occupation.
Environment

7. Businesses should support a precautionary agpitoeenvironmental challenges.

8. Businesses should undertake initiatives to ptergeeater environmental responsibility.

9. Businesses should encourage the developmemtifinsion of environmentally friendly technologies.
Anti-Corruption

10. Businesses should work against corruptionliitsaforms, including extortion and bribery.
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Transparency
Accountability

Fairness

Efficiency and
Sustainable Development.

Sources and Further Information

(i)

(ii)
(i)
(iv)
(V)

ECOSOC, Environmental Policy and International Cetitjreness in a Globalizing
World: Challenges for Low-Income Countries in thECE Region, 2007.

Hyden, G., Court, J. and Mease, K., (2004) ‘Maksense of Governance: Empirical
Evidence from Sixteen Developing Countries’, Bou]dgO.: Lynne Rienner.

ODI Briefing Papers, Governance, Development And EBifectiveness: A Quick
Guide To Complex Relationships, March 2006.

OECD, Conference on Improving Governance and HRightCorruption: New
Frontiers in Public-Private Partnerships, 14-15&&2007, Brussels, Belgium.
OECD, OECD Guidelines for Managing Conflict of Irdst in the Public Service,
2005
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2.2. POLICY

Objectives, Projects and Communication

GOVERNANCE CHALLENGE

Some governments undertake PPPs without an oveRM policy, which leads to il
defined goals and a greater likelihood of problevith the projects.

Principle 1 — The PPP process requires coherentigies that lay down clear objectives
and principles, identifies projects, sets realistargets and the means of achieving them,
with the overall aim of winning the support of th@opulation for the PPP approach.

A PPP policy is needed to set a ‘roadmap’ for imm@atation. Without it, there will be no
mechanism to enable aspirations to materializedotwrete projects.

The PPP policy should begin by fixing clear economiobjectives...

Governments should have clear goals and objeciivédseir PPP policies - but what should
they be? Some governments have tended to arguetiether a given service should remain
in the hands of the state, or be turned over t@rofirivate organizations, should be a
pragmatic decision. Often by ‘pragmatic’ it is meanonomically the most efficient method
and one that offers the best ‘value for money’.

...With strong social objectives...

However, such efficiency criteria alone can be ffisient to convince members of the public
and other stakeholders that the PPP approach tiditied to deliver public services that are
basic to human well-being, such as electricity tingalighting, health and education. Public
services are not commercial products and as atrémy tend to be heavily dependent on
taxpayers money. Moreover, those who work in mugdirvices tend to do so out of a public
service ethos, a commitment to the community, ahdeveommercial criteria can be used to
deliver public services they cannot substitute pielic interest goals enshrined in public
services.

Public interest goals include: social equity, istheness, accessibility, transparency and
accountability, etc. These goals are particularipartant to stress in low-income countries,
which want to both increase the efficiency of ttegrvices and increase accessibility of basic
services to citizens, especially those who are @macally and socially disadvantaged.

...That is linked to core values and principles.
Governments also need to link their policy withreovalues and principles’ that will be

employed when implementing their goals. Here itmportant to mention those principles
that need to be safeguarded in PPP schemes —pibaltigey concerns of the public. At every
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stage of the process from initiation to the ongaimgnagement of partnerships, government
officials may wish to ask key questions such as:

* What are the core values government must protect?
* How can public officials maintain the integrity thfese values?
* In what ways can PPPs serve the public interestmmanner that is both equitable and

sustainable?

Answering these questions will touch on a numbeingfortant issues, such as access to
services, cost to citizens, fairness and equityflicts of interest, financial accountability,

stability and quality of services provided.

Means of achieving the goals

Once the objectives and principles have been setrgments will need to examine how
these should be implemented. For example, eacheffdllowing should be taken intp

account by governments:
* The forms of PPPs it will consider;

* The degree of risk it is prepared to accept;

* How it intends to manage risk;
» Therisks it is not prepared to accept;

» The criteria for determining whether PPPs are hlgisnethod of service delivery; and
» Its policy on the involvement of stakeholders.

PPP Policies should
possibility of change...

incorporate the

PPP policies should be open to change
mistakes will inevitably be made an
refinements needed. The UK is a go
example. The UK government initiated a P§
policy, learnt from the mistakes and, rath
than backing down, revised its policy arf
moved forward. The policy process becar
one of continuity but with an inherent abilit
to innovate and take on new models

cooperation.

...And reach both  within
government...

consensus

The elaboration of PPP Policies shou
involve all relevant government departmen
It is important to start with an initial dialogug

bringing together representatives fro

Governments should look at the sectors
where PPPs have been especially
successful in other countries:

United Kingdom: schools, hospitals,
prisons and defence facilities and roads.
Canada: energy, transport, environment
water, waste, recreation, informatio
technology, health and education.
Greece: transport projects: airport and
roads.

Ireland: road and urban transport system
Australia: transport and urban
regeneration.
Netherlands: social housing and urbanf
regeneration.

Spain:toll roads and urban regeneration.
United States:projects, which combineg
environmental protection, commercial
success and rural regeneration.

>

)
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different Ministries (transport, finance, housiegergy, health, education, etc.) to discuss the
use of PPPs so that some common position can el flmw implementation. Coordination
and cooperation within the government is a goodstfas effective policy implementation. If
there are municipal or sector-specific policy fravweks, care should be taken to avoid
contradictions and overlapping.

...And outside government.

An important consideration in preparing the polisythe need for considerable consultation
with most relevant stakeholders. Given that thiicpanay impact various existing policies

and arrangements, it is essential that stakeholléested by the new policy be given the
opportunity to be involved in its preparation.

It is crucial to identify the right PPP projects ...

The challenge is to select the right projects amctass where the possibility of achieving
success is realistic. In this regard:

(&) The project must be one for which there is plaialgocial and economic need,
while its delivery is recognized as important tostpolitical opinions;

(b) It should involve known and tested technologiesjevtultivating an environment
conducive to a marketplace of potential supplieith whom to enter into
partnership;

(c) The project payment stream must be clearly affdedbf the sponsoring ministry
or agency (and/or supported by Ministry of Finanssued guarantees). The
project should be of a sufficient size to inter@dernational financiers and
concession companies; and

(d) The payment stream must not only be affordable tt public authority
responsible for payments must also be creditwoftiysuitable credit enhancing
mechanisms put in place).

A Useful Model to Get Started

One model that can be used to develop the PPP mmrkeansport / urban renewal
projects. Under such a scheme a government ralemskerused assets such as real estate
around a transport hub such as a railway statioth aliows the private sector 1o
commercialize the area through the building of shaifices and recreational areas. The
private developer can unlock value from an undesetl asset and use it to raise revenues.
The government gives over the asset so that thela@ becomes responsible for
rebuilding and then operating and maintainingSuch innovative deals have transformed
small cities in Spain. In the U.S. as well, thig@gach has been used to renovate ageing
railway stations in inner cities, while promotirrgrsit-oriented development.
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...Which have realistic targets...

It is important to encourage governments to piieiind identify realistic goals for their PPP
policy. Governments should start with those prigjigbat are most likely to succeed and
which are relatively simple and straightforwafd.

...And establish procedures for consultation ...

Misunderstanding and even conflicts can developvéen governments and the private
sector, and so it is important to establish anriméd mechanism and opportunities for
dialogue between the public and private sectossrtooth out problems. By creating a forum
in which government officials and stakeholders déstuss their concerns openly, conflicts
can be resolved and friction between the differgamtties can be diminished before more
serious problems emerge.

...While simultaneously communicating the benefits oPPPs...

A strategic communication plan should be part dicgothat explains the benefits of the
programme and can prevent the discussion from bég&imed by PPP critics, within the
media and elsewhere. By taking a proactive staRB¥ advocates can shift the focus to
topics like congestion relief, the economic besefitat will result, and the greater service
access provided to those in need, especially $paiatl economically disadvantaged groups.

...And building market interest.

PPP policy frameworks must provide guidelines amdfidence to the investor community.
Information must be provided on the types of supptiich government can give to increase
the incentives to investors. In addition, thereustidoe an appropriate number of projects
coming into the market at the right pace to ensiaé constructors and facility management
firms have the capacity and financial ability tegepace with the potential projects.

2 The country can realise a host of benefits frois itmovative model:
* The railway station / port / harbour / etc. carbbét quickly, spurring economic development faster
than would otherwise have been possible;
* Long-term maintenance risks are shifted to thegte\sector; and
« And the country releases greater value from the than would be possible under government
ownership — all with reduced or no expendituresefrievenues.
13 For example, when the Netherlands initiated it fiighway PPP, ‘alignment meetings’ were heldveen
the public and private sector to solve cooperagpiablems. These meetings, which provided an in&bsatting
for open dialogue, allowed for the key team membétsoth sides to de-escalate problems even béfiese
became serious concerns.
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ACTION POINT

PPPs are new and there is still no internationainfowhere governments can cooperate in

shaping effective PPP policies. In the light of tlgeowing importance of PPPs,
governments should promote the creation of inténat forums to exchange best practice
and engage in policy discussions on this topic.

Sources and Further Information

(i)

(if)
(iii)

(iv)
(v)

Croatian Government: Guidelines for Purely Conuatt Public-Private
Partnerships, September 2006.

Deloitte and Touche, Closing the Infrastructure Galpbal Addition, 2006.
Lithuania: Workshop on Establishing Public-PrivaRartnerships (PPPs) in the
Transport Sector, Vilnius, 30 June 2005.

PriceWaterhouseCoopers LLP, “Developing Public-&av Partnerships in New
Europe”, 17 May 2004.

United Kingdom, HM Treasury, The Private Financgidtive, Key Policy, March
2006.
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2.3. CAPACITY-BUILDING

Skills, Institutions and Training

GOVERNANCE CHALLENGE

PPPs involve complicated structures that require skills, which are found more in the
private than the public sector. How can Governmdéints the necessary skills to develpp
PPPs?

Principle 2 — Governments can build the necessagpacities in a combined approach
which establishes new institutions and trains publfficials while at the same time using
external expertise.

Developing skills inside governments presents a najchallenge ...

There are a number of new skills that must be d@pel for PPPs, such as negotiation,
contractual and financial skills. One of the kewltdnges is that instead of the traditional
approaches, which focus on inguRPPs require skills that can identify the outpoits
projects.

This involves fixing specifications and targetstttiae private partner has to attain in order
for the payment to be made and to monitor the perdnce of the partner and foresee any
risks that threaten the delivery of the projectvilCservants furthermore will need to
understand the industry from which the governmeitseek partners.

These skills are generally not found within goveemts and it is therefore best to bring
private sector experts into the government.

These new financial and legal skills may be acdplrabut there also needs to be acceptance
and willingness by the public sector of the addatue which private companies running
public assets can bring. This is even more diffi@8 these new arrangements can be
perceived as a threat to job security by publi¢ccsesmployees.

...As ways must be found to put the skills into newnistitutions.

It is extremely difficult for a government departmiéo switch virtually overnight from the
status quo where it has acquired an asset thraaglitional procurement to managing a
network of different agencies involved in the bintyl of and design of a project over a long
period of time — the characteristic features of PP

PPP Units / Task Forceshould be established to house the new skills @bincentration in
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one body will increase the impact of the acquisitid these skills?

Table 2. Steps for Successful PPP Capacity-Buildin

Steps for Successful PPP Capacity-Building

Skills

Institutions

Private Sector

[

National Training Programme

[

Multilateral Cooperation

This must be done by establishing a project pipel®...

The key role of the PPP Unit is to help develop emelligently support the management of
the project preparation process — an area wher¢ goosrnments have little expertise. It is
important to carefully prepare and develop projeaspecially given the long-term

contractual nature of many PPP deals and the sgrilitey will subsequently be subject to by
lenders’ credit committees and the public.

...Supporting regional PPP units...

Typically, in larger countries the national PPPtsiwill not undertake the projects but rather
provide the policy, technical, legal and other suppnechanisms to local authorities and
government ministries that have the responsibdftputting the project together. Practically,
it can help the relevant procuring authority (parfarly one that is new to PPP or if the
project is particularly new or complex) more coefidy manage the whole process
(including external advisors) from the developmaithe initial project design through to the
bid evaluation process and post financial closeitsUcan achieve this by, for example,
providing experienced people to sit on the decisi@king boards for individual projects and
supporting the public sector at key decision-makiamts.

1 pPP Units can also be located within special e e.g. Transport, Health, and Education stimetimes
functioning in coordination with a central unit werdhe auspices of the Ministry of Finance. Inth¢ for
example, a number of operating ministries, sucin agalth, have their own PPP units.
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...Facilitating the PPP process...

The National PPP Unit should also reduce bid tiaras$ costs and improve the quality of the
PPP procurement process with standardized contracts procedures, while ensuring

national-level consistency. It can consult withaastors and communicate to line ministries
their concerns regarding legal and institutionattlbonecks to the implementation of PPP
projects. It can furthermore develop the marketfBPs which can provide a consistency of
approach across a wider range of projects — tmisilg the chance that the private sector
might play one part of the public sector off agaiasother (e.g. the development of the
standardized contract in the UK, with sector specfandard derogation, which has helped
significantly here). This also reduces the time aast incurred by private sector bidders to
learn/accept new rules for each separately adraneidt market (another benefit of

standardization).

...And providing leadership of the PPP programme.

The national PPP unit needs to be in a positidedd the programme from the front, while
also having its own clear ideas on programme maneage It must also have developed its
approach to managing advisors, and for engaginlg thié contractors, service providers and
providers of long-term debt and equity finance.

To provide this leadership capacity it is importémtbe able to recruit highly qualified staff
and to take the steps necessary to keep them. 8=aduthe higher salaries it offers, the
private sector can drain the public sector of éstlpersonnel. Hence, to ensure that the PPP
unit can provide the leadership, government shdekign structures to counter the risk of an
internal brain drain and ensure that PPP progranmwiikeseceive resources to be run properly.
The conlgequences of not doing so can be much nostly @n poorly prepared and managed
projects.

It is also essential to build capacity by developmthe market...

PPP units should maintain a strong dialogue witlplalyers in the market. This often starts

purely as a need to liaise over PPP technicaldied to provide the private sector with

information. The role usually develops becauseuthie reports to colleagues and Ministers

the key findings about market attitudes and congsmesponses to public sector actions and
statements, in addition to reporting details arvei about the private sector’s capacity.

Moreover, the PPP unit can hold regular seminarstiie commercial advisers — legal,
technical and financial. Advisers play a centraé rand they can facilitate dialogue between
the public and private partners in accordance vgtivernment policies and technical
guidance. They also give the unit considerable supmnd advice informally. The PPP unit
will be invited to speak at events sponsored byowusr players — construction companies,

15 A key point is that Governments can often fintdtd to recruit and retain PPP talent (comparehegrivate
sector) because of: (i) rigid or formal recruitrhepstems (with limited secondment from the privagetor, and
limited lateral entry into civil service positionsjii) frequent intra-departmental transfers asckl of specialists;
(iii) salary differentials with private sector (vefi not only hinder recruitment of experts but désw to
departure to the private sector of public officiaith valuable PPP experience and expertise).
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banks, etc. — to provide information. The PPP wilitinvariably invite all the main players
to ‘one-to-one’ meetings for discussions aboutrtbgategies and plans.

...But doing so at arms length...

However, while it is important that the PPP unigages with the business community in
establishing partnerships, it is important that tREP unit retains its neutrality and
independence from the private sector and ensumsitthprojects the public interest and
operates according to the values and principleseopublic sector.

...And keeping the programme accountable for its pedrmance.

The institutional infrastructure requires bodieattban independently scrutinize projects after
they have been signed in order to determine whethaot policy objectives have been met.
This is not a role for a PPP unit but is vital asaurce of independent and technically
competent review of projects, which can be useteéalback into further development of

policy and guidance.

Partnerships UK (PUK)

PUK is one example of a PPP Unit that encapsulat@sy of these principles. PUK was
formed in 2000 to succeed the Treasury Taskforcepriaviding department-wide
centralized support. This allowed the Treasurgdacentrate on developing PFI policy,
while setting up a separate centre with the exgetov help procuring authorities on more
specific transaction-related and day-to-day isshesice PUK has a specific public sector
mission set out as: ‘to support and acceleratedéliwery of infrastructure renewal, high
guality public services and the efficient use oblmiassets through better and stronger
partnerships between the public and private séctors

As a Public-Private Partnership itself, PUK had &%rivate sector equity ownership, with
HM Treasury and the Scottish Executive making wrémaining share. PUK has around
50 professional staff, many retained for more tliae years. With over 600 signed
projects, the majority of which are moving into already in their operational phase, the
UK has also looked to provide greater support tjguts as they make their transition from
procurement to the operational stage. An Operdtidaskforce acting on behalf of the UK
Treasury was created within PUK to work to thiseeff The Operational Taskforce is|a
source of support, guidance and advice for operatiprojects, advising on contract
management strategy, market testing, contract tiamg and a host of other PFI related
issues.
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Developing national PPP training programmes can ats bolster the development of
PPPs...

The PPP unit will establish national PPP trainimggpammes to build the expertise of
government officials. A national training programmth@t has a greater chance of success
should include practical ‘on-the-job training’ ggposed to theoretical classroom lecturing.
In addition, by taking an incremental approachtirsgtand then following international
standards, perpetually pursuing new knowledge dPsP&nd being trained by country-
specific PPP educators, developing good governbase practices through case studies,
and engaging in on-site project learning, natiotralning programmes increase their
chances of success. Overall, “training by doimggide the operational environment may
provide the best solutions for PPP education.

Examples of different types of national PPP trainig programmes:

Spain SEOPAN, the association of major Spanish cordracAnd concessionaire groups,
has established with a local management-trainisgjitinte an MBA programme that has
produced students to work in the field of concassio

Netherlands Within the Ministry of Transport a number of lar¢?PP projects have begen
brought under the supervision of a single managéeewity and a PPP Knowledge Pool was
established on 1 September 2006. The purpose ®fkihowledge Pool is to consolidate,
develop and spread financial, economic, legal amdractual knowledge and expertise|in
the area of PPPs within the Ministry. The Knowledgeol is dedicated internally to
facilitate the key positions in the different PR®Bjects. The rationale is to build expertise|on
the basis of delivering a few successful pilot ectg, which reflect the Ministry’s new
orientation in PPPs towards reliable and predietalotess of transport services.

United Kingdom Partnerships UK runs one or two times a year B P&undation Course
specifically for public sector PPP task force affis involved with the development and
management of PPP programmes.

...Foster multilateral cooperation...

Multilateral cooperation is important in PPP tramiprogrammes because it saves resources
and avoids reinventing the wheel each time a cguatinches a PPP programme. National
PPP units in this regard have helped other govenisni® establish their own units and to
help with training on a bilateral basis. Graduatlyer time, a consensus has emerged that
there is a need now to make such valuadehocarrangements more formalized in a new
multilateral framework of cooperatidf.

16 The European Commission, jointly with the Europbamestment Bank, is establishing a European PPP
Expertise Centre (EPEC), to be a platform to exghaxperience about PPPs and to help develop ARRpO
where Member States or responsible public autlegrat regional level require such support. It éppsed that
this body will become operational in 2008.
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...And at the same time combine this with the hiringof external advisers to fill the skill
gap.

For countries getting started in PPPs, a key reqént is to provide the necessary skills,

usually by hiring consultants and external advis&s it stands today, certain countries

issue guidance on the hiring of consultants assadsito PPP projects and it is essential to
bring advisors into the project early rather thacorporating them into the team at a later
date. In particular, the right advisors can prewide following guidance:

(@) Technical

(b) Legal

(c) Financial and

(d) Project Monitoring/Due Diligence.

It is important to ensure that only credible adkgswith relevant experience are hired, while
setting clear and binding rules of project goveosarputting sufficient control mechanisms
in place, and developing standard contract guidslim order to maintain a seamless
integration of the external advisers within theevaint government department.

ACTION POINT

Training is a critical component for a successfi#PPprogramme and following the
dissemination of the Guidebook, it is proposed aext stage, to elaborate training modules
for project specific PPPs such as in roads, hdsptad schools.

Sources and Further Information

0] Deloitte and Touche, Closing the Infrastructure Galpbal Addition, 2006.
(i) PriceWaterhouseCoopers LLP, “Delivering the PPRrise”, November 2005.
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2.4. IMPROVING LEGAL FRAMEWORK

‘Fewer, Better and Simpler’

GOVERNANCE CHALLENGE

Legal processes in many jurisdictions are insudfiti overly complex and fail to provide
sufficient security and incentives to investor®PP arrangements.

Principle 3 — Investors in PPPs need predictabilapd security in legal frameworks, which
means fewer, simpler and better rules. In additiothe legal framework needs to take
account of the beneficiaries and empower them totdpate in legal processes, protecting
their rights and guaranteeing them access in degisimaking.

A clear framework of law and regulation...

Countries need a secure, predictable, stable, stensiand commercially-oriented framework
of law and regulatiorso that PPPs can flourish.

...Must be based on key principles and priorities:
(a) Protection of rights of investors to dispose ofrtipeoperty and assets;

(b) Promoting a better quality of legislation under trenner of fewer, better and
simpler rules;

(c) Making enforcement more business sensitive;
(d) Improving the effectiveness of the judiciary in #gn&forcement of contracts; and
(e) Developing the legal framework for PPPs on thesakthorough consultation in
those areas which most directly affect the starbfufne project and its operation,
including concession, tax, competition, procurengert company laws.
Fewer laws...
PPP legislation should not be prescriptive, butpgsive focussing on achieving outcomes,
while setting broad parameters in which partnersdesign and implement projects that they
agree on. Dense legislation that seeks to microgeriae PPP process will only deter
prospective investors. The emphasis should be glacdlexibility. It also means:

(@) The removal of burdensome legal constraints onsitore using public assets;

(b) The use of assets by private partners can somebimeballenged by reference to
provisions in the constitution. In these caseshd$aws should be revised;
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(c) The removal and streamlining of unnecessary apprquacedures for
construction and land use; and

(d) The lifting of legal restrictions on the investorgjhts to use the benefits of their
investment, such as on the ability to dispose efrtequity investment in the
Project Company at market prices and to repattietgorofits out of the country.

...Better laws...

Better laws are those that are knowable and seallmying investors to plan investment
decisions and to adopt longer term as opposed dd-&rm perspectives when entering a
market and this factor can attract a better qualftynvestment to a PPP. In PPPs better
predictable rules have also some other more speaifvantages, namely where the need to
mitigate risk is such a central feature, predidigbcan allow lenders to better quantify the
risk.

Lenders and investors will look for a predictabledareliable framework for PPPs for

example, on investment laws, tax, security, corgoriaw, and contracts, and dispute
resolution law in the project country. Bearing innchthe limited recourse nature of most
concession based financing, funders look mainltheolegal and contractual framework for

protection and need to be reassured as to itsteEmng-stability and predictability. Here the

predictable conditions for investments will incluslech things as no restrictions on foreign or
private ownership, deductibility of constructiondaother expenses, double tax treaties with
investors’ countries, no withholding tax on intéres dividend payments and the offer of
other suitable tax incentives.

Better also means better quality legislation thirifies rights and obligations in PPP
processes. One such case — the public sector’kdbiidy to grant concessions — is in many
jurisdictions the most critical uncertainty facedlenders and investors and it is best removed
by a fully-fledged concession laWt is far more difficult to change a law than itgaidance,
directives and other lesser rulings. It is alsodngnt to bear in mind that private investors
prefer generic legislation as opposed to sectociipaules, dealing with, say, transport or
education, as the former involves numerous lenaledsinvestors while specific legislation on
sectors has a smaller constituency and is perceisadore vulnerable to change at the hand
of the host government.

...And simpler laws will all lead to successful PPPs.
Many PPP processes are often very complex anddisiss the cost and excludes all but the

wealthier partners. Simpler procedures will improeenpetition, which will also increase the
range of partners governments can choose from.

" The requirements and extent of any PPP law wélb alepend on the nature of the legal system. Under
common law systems, the need for an extensive BRsloften not nearly as great as in civil code
systems. In the UK and Australia for example, PR&& been successfully implemented with very little
PPP law. In civil code systems this is less likely.
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To improve efficiency in the legal processes sunthng PPPs, governments can standardize
contracts. This approach promotes a common unaelistg of the main risks, allows
consistency of approach and pricing across a rahgemilar projects and reduces the time
and costs of negotiation by enabling all partieacesned to agree a standard approach
without extended negotiation$. Another practice is bundling projects, that isittacting
with just one partner to provide several small-sgadojects and incremental partnerships,
which allow a partnership to grow by stages rathan in one ‘big bang’. All these practices
use economies of scale, lower costs to boost iveantor investors?

Another practice that is becoming commonplace és‘@ompetitive Dialogue’. In complex
contracts where a contracting authority is not cfojely able to define the technical means
capable of satisfying its needs or objectives,pacgy either the legal or financial make up
of a project or both, a new form of arrangemenbmpetitive dialogue — is often used by
governments. It involves working with bidders toveep technical and commercial
solutions. While this approach leads to solutidret bvercome the inherent complexity of
PPPs, the contracting authority must still worletsure fairness in the tendering procedures
and avoid discrimination.

Improving legal processes means better arbitratioprocesses...

Lawsuits in PPP cases can be expensive and burdengéovernments can improve the
framework in which commercial disputes are solv@derall, the investor needs to have
confidence that the judiciary will enforce the laasd enforce contracts. In addition, the
necessary administrative documents (such as am#iions and licences) to implement the
PPP project must be obtainable.

Judicial enforcement is also a concern in arbifualgements. Disagreements during the
course of a PPP contract are common. Arbitratiqgically is performed on the basis of an
agreement, explicit or tacit, prior to, or aftdre tdispute arose. Most countries have a law on
commercial arbitration, some of which are basedtlom UNCITRAL Model Law on
International Commercial Arbitration. Often, arbiion takes place with an institutional
arbitration tribunal.

Recent trends in arbitration The concern of the investor is that local courtgta
the local public partner. This concerns firstly the
Use of foreign courts to delivef obligation for arbitration to take place in localucts. If
arbitration settlements the judgement is held outside the country them@tesn
the further concern that the local judiciary wilbtn
Increasing interest in the use of €nforce the decision. Arbitration needs to be widel
mediation recognized and generally not obstructed.

8 |n the UK, the Government decided to standardEked®ntracts The Standardization of PEI Contracts was
developed (SoPC 4 see UK Government, 2007). IiV&all PFI schemes must be SoPC4 compliant. To
avoid uncontrolled sector-specific derogations fithemodel contract, at the time of writing all oigaitions
from SoPC4 require specific prior approval from Hkeasury.

9In Australia, bundling sometimes takes the forngmafuping hospital construction with ancillary stures
and commercial activities, thereby creating enowylenue generation to balance against building and
procurement costs.
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In order to improve countries’ dealings with reg&wdarbitration, governments may wish to
familiarize their judiciary with the various inteational bodies dealing with international
commercial arbitration, like the ICC. In additiagpvernments should also consider, if they
have not already done so, the ratification of tleevN ork Convention on the enforcement of
arbitral awards. In considering arbitration rules PPPs, it might also be helpful to refer to
dispute resolution procedures set out, for exaniplie UK's SPOC4°

... Together with fair and consistent enforcement...

The way regulations are applied and enforced isgsismportant as the content. Governments
need to make enforcement and implementation mosiéss-friendly by putting emphasis
on helping business to comply with rules and becorakpartners.

...As well as fuller consultations.

In drafting rules on PPPs as well as on continuimgrovements it should be considered that
drafting and detailing content are likely to beh&fm public consultation. Improvement can
also be made in writing legislation that is clead aiser friendly.

It is important to train lawyers and judges, particularly about lenders’ rights to ‘step
in'...

Many legal issues in PPPs will be new. For exarapl#er concession contracts lenders ask to
be given ‘step in’ rightsThis allows the lender to take over the projecti imecessary bring

in a substitute concessionaire, in order to folleatéermination of the concession agreement
following the concessionaire’s default. The mairrpmse of ‘stepping in’ is to avoid a
collapse of the agreement of the concessionairettantbasis by which the lender is repaid.
Given this threat to its repayment, the lendeikisly to ensure that it or a substitute project
company appointed by it, has an opportunity to dbee default. This in effect allows the
private entity to halt the government exercisirggyight to terminate. This right, however, can
prove controversial to government entities thatehaet encountered them before and can lead
to a number of awkward questions related to wherddhder can step in, duration of the cure
period and so oft.

...While empowering citizens to use the legal process is also essential to creating good
governance.

Good governance also means the practice of extgritim rule of law to groups who for

various reasons do not have access to laws togprtiteir rights. Legal empowerment

specifically refers to the socially and economigalisadvantaged who need to improve their
access to basic services. In many societies theepons of the legal and law-enforcement
systems are not favourable among the economicadisgimalized communities. This has to

be overcome if the benefits from PPPs are to raaglder constituency.

% Released in March 2007, UK.
%L See Law in Transition, 2007 Public-Private Paghig, pp. 46-47.
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One method of legal empowerment is to better infpgople of their rights to access good
services and to enable them to participate in deeimaking, preferably while the project is
still in the planning stage. Governments shouldateremechanisms for early public
participation and build up the constituencies whilb wse them. Otherwise, this will become
a right that is not used or implemented.

“Although regional in scope, the significance oé tharhus Convention is global. It is by
far the most impressive elaboration of Principleof@he Rio Declaration, which stresses
the need for citizen participation @nvironmental issues and for access to information
the environment held by public authorities. As sitdb the most ambitious venture in the
area of environmental democracy so far undertakasteruthe auspices of the United
Nations.”

Kofi A. Annan
Former Secretary-General of the United Natipns

A good example of the legal empowerment of pedmd is relevant to PPPs is the UNECE
Convention on Access to Information, Public Papttion in Decision-making and Access to
Justice in Environmental Matters (the Aarhus Cotiee). This Convention promotes the

principles of good governance and the rule of layvrbcognizng that better access to
information and increased public participation ioy® the quality of decision-making, while

enabling public authorities to be more responso/gublic demands and concerns. It also
provides access to a review procedure before at @fulaw or another independent and
impartial body established by law to members of public whose rights of access to
information and public participation have been iimga

The Convention is therefore not only an environmentgeament, it is also a treaty about
government accountability, transparency and respensss. The Convention’s main
contribution in promoting good governance is intiegt standards for government
performance that are applicable throughout the URE€yion and beyond.

ACTION POINT

Governments and international organizations mayh waiswork together to complete|a
pan-European legal framework for PPP legislatioat than serve as a model for
governments in the region, taking into accounttegsrecommendations, and providing
for fewer, better and simpler approaches.
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Sources and Further Information

EUROPEAN COMMISSION

The European Community KC") lays down a number of specific rulings coveriR§Ps
which can be consulted in drawing up national Rigjislation:

» Directive on the coordination of procedures for #wveard of public works contracts,
public supply contracts and public service consaat 31 March 2004 ("Public
Contracts Directive") defines and regulates prégigaublic contracts";

* The Interpretative Communication on Concessior9ofpril 2005 ("Communication
on Concessions") defines the characteristics otessions and general rules to be
respected in the concession granting process;

* Guidelines for Successful Public-Private Partng@shi(March 2003) ("PPP
Guidelines");

* The Green Paper on Public-Private Partnerships Gomimunity Law on Public
Contracts and Concessions (April 2004), ("PPP GRagper"). The PPP Green Paper
provides that, "In general, the term [PPP] referfarms of cooperation between
public authorities and the world of business whiim to ensure the funding,
construction, renovation, management or maintenarfican infrastructure or the
provision of a service®

e Communication on Public-Private Partnerships andn@anity Law on Public
Contracts and Concessions (November 26b5);

* Public Contracts Directive: Public contracts (sypplorks and service contracts)
are contracts for pecuniary interest concluded niting between one or more
economic operators and one or more contractingoaitids and having as their object
the execution of works, the supply of productsta provision of services (Public
Contracts Directive, art. 1). It defines also "pabiorks concessior* and EU
Procurement directives: In developing PPP legistatieference might also be

22|t specifies furthermore that the following elertsenormally characterize PPPs:
¢ Relatively long duration of the relationship;
« Funding, in part from the private sector (publiods,"in some cases rather substantiatiay be
added);
« Important role of the economic operator (particisadt different stages of the project: design,
completion, implementation, funding); and
< Distribution of risks between the public and thévpte partner; risks generally borne by the public
sector are transferred to the private operatorrfaoessarily all or major).
% The term concession is defined indirectly in thev@nunication on Concessions, by defining the sadpe
application of the Communication and by distingiighconcessions from public contracts: "This
communication therefore concerns acts attributebtbe state whereby a public authority entruses tioird
party - by means of a contractual act or a unigdiget with the prior consent of the third parthe total or
partial management of services for which that atity@vould normally be responsible and for whicle third
party assumes the risk. Such services are covgrddsbcommunication only if they constitute econom
activities. "
24 A public works concession is distinguished fromulic works contract in that the works concession
involves the transfer of the risks inherent in @pen. A privately operated toll motorway is an exde of a
public works concession. However, if public authies guarantee reimbursement of the financing, this
would be considered as a public works contract. diegnction between a services concession andfqu
service contract is based on the same criteriasfea of risks inherent in operation.
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made to the EU procurement directives introducingmpetitive dialogue
procedures.

UNCITRAL
The main international standard on legal best mads$ provided by UNCITRAL:

e The 2000 UNCITRAL Legislative Guide on Privatelynknced Infrastructure
Projects. This was followed in 2003 by the approwélthe Model Legislative
Provisos for Privately Financed Infrastructure Pct§. The guide provides guidance
and best practice, explanatory materials and recemdations.

EBRD

» The EBRD using the UNCITRAL Guidelines to benchmé#r& performance of the

transition economies in meeting best practice Isg@idards. See Law in Transition,
April 2007.
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2.5. RISK

Cooperative Sharing and Mutual Support

GOVERNANCE CHALLENGE

Theory in project finance suggests that risks shdad borne by the party best able| to
manage them, but many PPP projects often fail tsectiue parties cannot agree on [the
allocation of risk, with each side trying to shifie risk to the other. It is also difficult to
calculate risks, especially in transition economideen the rate of economic growth|is
sometimes less predictable, which makes forecasfieipand especially in transport
projects a difficult exercise.

Principle 4—PPPs allow risk which is most able to be managedhwy private sector, to be
transferred to them. However, governments also needaccept their share and help to
mitigate those allocated to the private sector intoml support.

Balancing risk is of crucial importance to PPP deviepment...

The main benefit from PPPs arises from the trarsffeisk to the private sector. But such a
transfer and the degree to which the private sest@ady to assume it sometimes impairs the
feasibility of projects. The lenders tend to bghty risk averse and will turn down even the
most socially desirable project if they perceivadthave too many risks — a fact which
disappoints and frustrates the public sector.

... And governments should identifyrisks at the start of projects...

A good starting point may be to use a checklistthad risks, which typically apply to
infrastructure service projects.

...Establish a risk matrix...

A useful tool to both government and the privatet@eis the risk matrix, which should be

applied to each project phase, setting out the rgovent’'s preferred position on allocation.
During the pre-tender and tender phases, it castagsvernment practitioners in listing all

the relevant project risks and their proposed atioo. During negotiations it can act as a
checklist to ensure all risks are addressed, ated sijning of the contract it can be a useful
summary of the risk allocation effected by the cacit

...And be prepared to mitigate the risks...

Governments can use a number of tools such asamseirto mitigatehe risk of a force
majeur event, which could damage a state-ownedarktessential to the private component
of the project. Such systems may be insurablengfedaking research before issuing tenders
and specifying desired outcomes of the projectl@uaiking into account government policy).
Since the project is in the public interest, ialso essential to provide transparent regulatory



Guidebook on Promoting Good Governance in Publicale Partnerships 37

procedures, especially at the bidding stage. Ometoject starts, the government will have
to establish a risk monitoring system to ensurd Hwvices are delivered according to
contracted performance specifications. Accordintis will allow for payment for services
to be appropriately verified while ongoing sunailte will monitor that the project is
progressing as planned.

...While taking on their own share of risk within the areas where they have influence...

Governments need to address political risk, inclgdhe concern that governments will come
in unilaterally and change the rules (the swingnf@ positive approach to PPPs to a negative
approach and cancellation of PPPs after an eleistioommonplace in some countriéy).

...While also responding to private sector concernsver ‘red tape’...

A further challenge the private sector faces cameehe difficulties in obtaining the needed
planning and other approvals to start projectgeshed tape and unnecessary interference can
delay the project. With respect to ‘red tape’, Goweents can intervene to smooth over such
problems in order to facilitate the project to star time.

...And changing agreements, but only in the right way

Governments can change the conditions of tha
agreement because of the long duration
projects. Yet, it is important before the chan| There ‘is a general perception that a
is made, that the private partners are fu Private sector provider is “contracting
consulted. Similarly, a government can ‘st{ With the umpire” which creates p
in’ or terminate the contract if it perceives tiff general unease about changes to|all
project to be going awry. Here the priva] areas of legislation and policy’.
sector's anxieties can be addressed
contractual clauses, which make terminati Source: Partnerships Victorig
and 'step in' measures of last resbrt.

P>

Attention must also be paid to the potential effeat lengthy cure periods and particular
defaults, while also taking into account the goweent’s capacity to deliver core services and
its ability to deliver or procure the delivery adplacement ancillary services that the private
party is unable to provide.

At the same time, it is also crucial that the goverment provides necessary support...

%|n some cases, however, the PPP can survive. S@mice, the Al road project in Poland survivedteigh
changes of government during its negotiation praces

% |n the case of a step in, relate only to emergecess and where there had been a material selefizelt
(which includes continuous or repeated non-mategédults); and in the case of termination, seednigure that
‘cure periods’ are fair and that as far as possthke conditions under which termination or goveentrstep—in
may occur, are clearly specified and limited toemiat defaults so as to avoid hair trigger ternmoraevents.



38 Guidebook on Promoting Good Governance in Piilicate Partnerships

Many projects, especially in transport, require shasprivate sector investment and here the
private sector may not accept one of the variousngercial risks for these projects. The
public sector must provide support to a project lameer the risks sufficiently to stimulate the
desired levels of private sector investm@nt.

There are various forms of support which the govemnt can give to a project in order to
mitigate the risk to the private sector (See Anné&g)take one such example, guarantees may
be an appropriate form of government interventionparticular to shield the private sector
from risks that it cannot anticipate or controldéed, many PPP contracts provide for
minimum revenue guarantees that limit the privetsd@’s exposure to demand risk.

...However these types of guarantees and supports lgpvernments must be provided
with care...

It must be noted that under this scheme, goverrsrtake on liabilities which have important
fiscal implications. There is a risk too that inadently the governments create a ‘guarantee
culture’ where the private sector seeks guaranésesan alternative to managing the risk
themselves. Governments must stay focused oratitelfat the whole point of the PPP is to
improve performance of the project, which is dogeubing the risk to its investments as an
incentive to the private sector to perform well.

Because guarantees are valuable to beneficiaridsaam provided at the discretion of
government, this can undermine governance. Irevaug this issue, government officials
may wish to follow IMF Guidance on National Accoumgt These guidelines argue that such
guarantees do not count as part of a sovereigragtes ceiling calculation, provided that
they are being given to commercially viable engitiand it is unlikely at the outset that they
will be called absent in the occurrence of an wrgeen event.

%" These include: the risk that in the promotion dadelopment stage of the project, there is stiljnarantee
that the project will take place; the high-risk stmction phase due to the likelihood of cost awesrthroughout
the lifetime of the project; and the uncertain raxes once a project starts operating and the pattémt policy
changes to undermine the viability of the project.

28 For example, if the public sector does not ploaghugh resources or fails to offer other ways wflong
commercial risk, then projects such as TENS, whicjuire massive private sector investment to bepbeted,
will not be realized.
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Flexibility is important in risk allocation
Case of Spanish Toll Roads

Every situation is unique and there are no hardfastirules or models for risk allocatio
Often governments can introduce less orthodox &dbfe tools in risk-sharing, which cg
have welcome benefits. For example, over thirtyryeyo the Spanish government, in
effort to upgrade its roads around its coastalideagsorts to boost tourism, made a br
decision. It assumed the exchange rate risk onptbgect, something that, according
common practice, may have been considered to Haddled. Exchange rate protecti
continues up to the present day. However, based ocalculation of the costs of taking

such a risk and not taking into account the extéms of the benefits from tourism flowin
from the improvement in the roads, it appears thadr this period the government Id
nothing in accepting this risk.

...Because the risks and the benefits should both Iskared.

After a PPP project such as prison, school, or ikalsps built, the level of risk falls
substantially. This is because with the facilityiltpuhe risk that the facility may not be
completed on time disappears. As a result, baek®rbe receptive to review the interest

rates it charges and to cut the cost of the IoHms leads to the creation of financial surp

lus

and raises the question of who should gain fromstleeess, bearing in mind that it has been
typically the private sector that has taken on ¢bastruction risk in the first stage of the

project?

Current practice suggests that all parties, rétiem one exclusively, should share in the gains
and that gains could be shared out by a formulaeabby the various parties before the

agreement is signed.

ACTION POINT

PPPs afford both the public and private sector witinique opportunity to share risk wh
providing complementary support in order to enghed the project leads to mutual bene
to both sectors.

ile
fits

Sources and Further Information

» Partnerships Victoria, Risk Allocation and Conttedtissues, June 2001.

* IMF, PPP and Fiscal: International Seminar on $tfeening Public Investment and

Managing Fiscal Risks from Public-Private PartngashHungary, 7-8 March 2007.
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ANNEX TO SECTION 2.5.
Public Authority Support for PPPs

Rationale of public authority support

(&) A decision to support the implementation of a prbje based on an assessment by
the government of the economic and social valu¢hefproject and whether it
justifies particular government support (certainjpcts cannot be financed by the
private sector alone at an acceptable cost, othammot materialize without
government support, given the appreciation of agrall’investment climate in the
countries).

(b) Three distinct justifications are generally presenin favour of government
support: (i) the existence of uninsurable politidaks; (ii) a policy decision that
certain services should be provided at below rest @and thus subsidized to
reduce user fees; and (iii) the theory that theegowment has a lower cost of risk
bearing than private investors.

(c) Political risks traditionally include the risk okgropriation, the risk of political
violence (war, terrorism, etc.) and convertibiland transfer risk. However, the
definition of political risks can extend to modditons of legal framework,
unfavourable regulatory decisions or failure by Imlypowned enterprises to
uphold their obligations to the project

(d) Govc_ernment financial sup_por_t can { e.g. M5 Toll Motorway project i
provided through three basic instrumer Hungary: for the first six and

0] subsid_ies; (ii)“ financial instrumen half years of commercial
(debt, equity); or (iii) guarantees. operations, the  government

provided the private sectar
consortium with compensation in
the form of a subordinated loan
facility, repayable after discharge
of project indebtedness to senipr
lenders, in the event that the
consortium’s actual revenues , for
whatever reason, were below
certain levels.

(e) When defining public authority suppor
care should be takeinter alia (i) not to
breach international/regional obligation
of the country; (i) to choose the mo
appropriate  methods for estimating th
budgetary costs of support measur
taking into account the present value
future costs or loss of revenues; and (iii)
ensure transparency (timell,
communication to all bidders).
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Different forms of public support

Public loans and local guarantees

Public loans

(@) Interest free or low interest loans in order todowhe project’s financing costs.

(b) Subordinated loans provided by the Government nmdnace the financial terms
of the project by supplementing senior loans predidy commercial banks.

(c) Available to all project companies in a given secotemporary assistance to the
project company in the event that certain projesétsrmaterialize.

(d) Limitation: to a fixed sum or to a percentage of the totajgmt cost.

Loan guarantees

(@) Public guarantees by the Contracting Authority thieo government agency for the
repayment of loans (can be limited to certain esehy such a company. Such
guarantees usually have lower costs than loan gtess provided by commercial
lenders.

(b) Loan guarantees are generally not recorded as sgpamtil such time as a claim
is made, but may represent a substantial continlgeaitity (significant exposure
in the event of total failure by the Project Comyan

(c) Limitation: to a fixed sum or to a percentage of the totajgmt costs/defined

circumstances under which guarantees can be extéadg prior exhaustion of all
other remedies available to lenders under the groggreement, the loan
agreement or a direct agreement with the Contrgétuthority).

Equity participation

(@)

(b)

Direct or indirect equity participation in the peof company assures public
involvement in and support for the implementatiovd aperation of the projects
and helps achieve a more favourable ratio betweeguitye and debt (by
supplementing equity provided by the project spamsshen other sources of
equity capital such as investment funds are natabla).

Limitation: care should be taken to distinguish public eqpdyticipation from a
total public guarantee.

Subsidies

(@)

Tariff subsidies to supplement the Project Compamgvenue when the project
income falls below a certain minimum level; coneshas an alternative to the full
commercial freedom to determine tolls, tariffs,. etc

e.g. Perpignan-Figueras Rail
Concession between France
and Spain: state subsidy
covering 57 per cent of the
construction cost

(b) Subsidy support can be provided by the
government to cover the difference
between the full commercial price and
the actual user charge so as to retain
incentive for private sector efficiency.
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(c) Subsidies usually take the form of direct paymeatthe project company (lump
sum payments or payments calculated specificallysupplement the project
company’s revenue): audit and financial disclosprevisions in the projects
agreement required. An alternative to direct suesidhay be to allow the project
company to cross-subsidize less profitable actigitvith revenue earned in more
profitable ones.

(d) Limitations (i) requirements of competition laws (many coigdrprohibit the
provision of subsidies not expressly authorized legislation), and (i)
requirements of international/regional agreeméhts.

Sovereign guarantees

Pursuant to sovereign guarantees, the State, esaudreign entity, does not guarantee the
Project Company or the lenders the repayment ofddes but rather the ‘proper behaviour’
and the respect of the commitments of the Contrgcfuthority and/or of the other
concerned public authorities. It should be noteolwdver, that a failure to respect such
commitments will give rise to the monetary obligatito pay damages, which could include,
inter alia, costs incurred to lenders under accelerationafdan case of default.

Performance guarantees

(a) Guarantees issued by the host governments to dbeebreach of obligations
assumed by the Contracting Authority under thegqmtogagreement.

(b) Performance guarantees are useful instrumentteqirthe project company and
the lenders from the consequences of default by thracting Authority or other
public authority assuming specific obligations untie project agreement.

(c) Performance guarantees are used where the Contra&tithority is a separate
legal entity that does not engage the responsibdit the government itself.
However if a Contracting Authority is a truly comatized entity, the performance
risk cannot easily be considered as a political it rather as a commercial risk.

(d) Central government cannot provide guarantees dagaiaks related to the
behaviour of other entities (e.g. decentralizeditipal authorities). To add
credibility to the government’s own commitment, @thinstruments may be
needed, such as government's performance guarargeeguarantees by
multilateral institutions counter guaranteed by thevernment. Performance
guarantees can also be issued in the name of & ginancial institution of the
host country.

(e) The legislation should enable the government tiefitly manage and assess the
project risks and determine the level of direct awhtingent liabilities it can

% For more information on this topic, see EBRD ri$laring reports on the Perpignan-Figueras Rail €ggion
between France and Spain.
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assume, e.Off-take GuaranteeGovernment guarantees payment of goods and
services supplied by the Project company to pudiidies.

In the scope of “power purchase agreements”, ressujpr cash flow) are provided to meet
(i) debt service, (ii) operation and maintenancgts,cand (iii) return on investment.

Supply guarantees protect the parent company frencdnsequences of default by the public
sector entities providing goods and services reguior the operation of the facility (e.g. fuel,
electricity, water), or to secure payment of whitle Contracting Authority may become
liable under the supply agreement

General guarantees: provided to protect the Pr@eaipany against any form of default by
the Contracting Authority rather than default orafically designated obligations. General
guarantees are not very frequent, but can be us$eh the obligations undertaken by the
Contracting Authority are not commensurate with dt®dit worthiness (e.g. municipal

concession).

Guarantees against Adverse Acts of Governments

Guarantees that the Project Company will not bevged by the Government from
exercising certain rights that are granted to derrthe project agreement or that derive from
the laws of the country:

(a) Foreign exchange guarantees: guarantees (i) cdimrtof local earnings into
foreign currency, (ii) the availability of the rdged foreign currency to meet all
foreign debt-service obligations, foreign dividesmdd management payment, and
(iii) the transferability abroad of the convertaars.

(b) Expropriation guarantees: assures the companytarghareholders that they will
not be expropriated without adequate compensatiaciufles confiscation and
nationalization).

Tax and customs benefits

Legislation on foreign direct investment often pd®s special tax regimes to encourage
foreign investments (tax exemptions, reductionsefies). Such regimes should be carefully
analysed and provided only when they benefit thelet or are needed to attract investors.
Examples of such benefits include:

(a) Exemption from corporate tax of the concessiongokfiax holiday);

(b) Exemption from income tax for foreign project stigffiders;

(c) Exemption or reduction from real estate tax;

(d) Exemption from or reduction of import duties on gaouent, raw materials and
components of the construction and operation arndter@ance of the project;

(e) Tax concessions on royalties;

() Tax refund for foreign investors reinvesting theiofits in new infrastructure
projects in the country;



44

Guidebook on Promoting Good Governance in Piilicate Partnerships

(9)
(h)

Deductions from taxable income for the cost of aiartexpenses such as
electricity, water and transport; and
Capital/allowances in the form of depreciation wroatization.

Protection from competition

(@) Assurance given by the host government to the Erofgompany that no

(b)

(€)
(d)

(e)

competing infrastructure projects will be developeda certain period and within
a certain perimeter, up to a defined threshold. ¢eadfic, consumption, etc.) and
that no agency of the government will compete \thih Project Company, directly
or through the concessionaire. This may be paditulimportant for toll roads

projects, where an additional road could underchg tevenue flow. Such
provisions must be carefully reviewed by the Pul&ctor, however. Given the
long-term nature of PPP contracts, population gnosvtother factors may render
such provisions problematic.

Limitations: (i) requirements of competition lawssk of monopolies that put
national customers at a disadvantage), and (iiyirements of international
/regional agreements.

Ancillary revenue sources.

Allowing the Project Company tg
diversify its investment through
additional concession for th{ ©.9- Sydney Harbour Tunnel Projegt:
provisions for anci”ary services g SpPONsors obtained the concession |to
the exploitation of other activitieq operate the existing Sydney bridge |as
(e.g. right to collect tolls on arf one of the incentives and the bridge tpll
existing bridge, or the right td was increased to the same level as fthe

charge fees for the use of a facili{ toll for the tunnel.
built by the Contracting Authority)

—+

Necessity of legislation allowing the right to upeoperty of the Contracting
Authority for purposes of charging fees for the wdea facility built by the
Contracting Authority.

Possibility to create, perfect and enforce reliablsecurity instruments:

In the context of non-sovereign transactions, lesdieok to the cash flow and assets of the
project company to secure payment of their loamghis respect, lenders will pay particular
attention to how much and how fast they can recdheir unsatisfied claim through
realization of charged assets, and how simple ti@envprocess will be.

Creation, perfection and enforcement of lendersugty instruments (see examples below)
require that the legal system does not containl legeegulatory impediments. Examples of
such impediments include:
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(@) For the creation of a security: necessity of peeaentification of the cadastre for
mortgage or pledge or other attachment on movatilamovable assets;

(b) For the perfection of a security: difficulties tenfy the existence of prior ranking
claims (poor state of corresponding registries)learg thus costly, procedures for
registration, impossibility to attach public progeimmunity;

(c) For the enforcement of a security: difficulties iepossession and selling of
collateral.

Security interests in property assets:
(&) Mortgages over land, buildings and other fixed &sg#oating) charges over
movable assets, including project inventory anceirables production/work in

progress, intangibles. And other personal propamty interests.

(b) Pledge on shareholders equity participation orbtireower’s interest in the major
projects agreements.

(c) Assignment of rights underlying major project authations.
Escrow accounts:

(&) Control and retain cash flow relating to the prajec

ACTION POINT

The experience and key learnings from PPPs to wladerscore the importance of building
institutional and human capacities in PPPs anaé¢eel to improve governance in PPPs.

Sources and Further Information

(i) British Columbia Ministry of Municipal Affairs, Pudic-Private Partnership: A Guide
for Local Government, May 1999.

(i) Canadian Council for Public-Private Partnershigsoét PPP — Definitions and Models.

(i) Deloitte and Touche, Closing the Infrastructure Galjpbal Addition, 2006.

(iv) DLA Piper Rudnick Gray Cary, European PPP Repadd620

(v) Invest Japan, Japan’s Private Finance InitiativéherMove, 2003.

(vi) Vladimir Varnavskiy, Public-Private Partnershipsyp€s, Projects, Risks; Moscow,
2005.
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2.6. PPP PROCUREMENT

Transparent, Neutral and Non-Discriminating Selecton

GOVERNANCE CHALLENGE

There is a gap in capacity to organize competiiralers, especially at the local level, and a
public perception of inadequate transparency inrding PPP deals, and the lack of adequate
administrative procedures for competitive tendethmag, for example, exclude SMEs.

Principle 5 — The selection of the bidder should badertaken following a transparent,
neutral and non-discriminatory selection processathpromotes competition and strikes a
balance between the need to reduce the length wfetiand cost of the bid process and,
acquiring the best proposal. Along these lines, mgation should be penalized as well.

Transparency, Neutrality and Non-Discrimination Defined

Transparencyefers to the openness of procurement policies @adtices. The basis for
proposal evaluation should be made public.

Neutrality refers to clear, specific and predictable rulest ttia not provide scope for
discretion and prevent any conflict of interest gmvide a means of complaint apd
monitoring the implementation of the rules.

—

Non-Discriminationrefers to all fair and equal treatment of all ecqoimentities, public an
private, foreign and domestic in the competition®P®P contracts.

Transparency can be achieved by information sharing.

Transparency in PPP procurement means ensuring ittiatmation about the PPP

procurement and contractual administration regimd andividual PPP opportunities are

made available to all interested parties (and @aeily to potential suppliers and service
providers). It also entails the right of accessthat information. At the same time,

transparency calls for procurement policies ancctimes that are seen to be fair in all
respects, with full information openly provided. afsparency encourages open and
competitive procurement regimes thereby helping dbeernment agency and the private
sector entity achieve economic benefits. Suppliluation and contract award criteria
should be made known to all interested competitoradvance for each individual project.

Any changes relating to individual PPP opportusitishould be made known to all

participants.

...Details of procurement decisions should be made kmn after the contracts have been
awarded...
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Detailed records of individual contract award pssas should be kept. Interested parties such
as the media, individual citizens, trade unions,

investors, etc. should be able to become acquaiptgfl canada, the use of ‘fairne
with the contents of the contract. This will impeothe | and process auditors’ — third
involvement of stakeholders and make monitoring| qfarty independent experts |-

the procedures possible. provides a level of assurance [to
government sponsors, bidders
...And the method of procurement chosen should bg gnd the public that the
the most transparent possible. procurement process was fajr,

o o | equitable, and appropriate.
In general, the fundamental guiding principle is |to

ensure that principles and objectives are estaalish

maintain transparency in the procurement proceserel is, however, a need to ensure
secrecy of the bid, especially as certain inforomatcontained in the bid could benefit a
competitor. It may also be important to maintaircreey in some cases where the
procurement involves the protection of patents aogyrights, or for national security

reasons.

It is important that the operation of the entire procurement and award process is, and is
seen to be, both neutral and fair...

For example, enough time must be given to poterstigdpliers and service providers to
prepare and submit their bids. Selection and awarkria must be neutral and non-
discriminatory and should eliminate any scope fascrétion. Thus, any technical

specification relating to the service being produshould be drafted so as not to favour
particular projects’

...While at the same time recognising that providingonly this framework of rules is
insufficient.

(for example, a small local authority in Denm
eimplemented a new PPP financing system where pyblic

assets were sold to private enterprises and theted¢

back. No Danish community up until that time haebg

able to offer such high standards of service thinqugplic
| funds. However, following a newspaper investigatior
" was alleged that companies had given money todbees
| club in return for obtaining contracts from the dbq
" authority — and the mayor was a shareholder of |the
company and chairman of the soccer club set to play
the new soccer stadium.

There must also be a means
enforce the rules and hold th
parties accountable:

17

* Firstly, the  potential
supplier should have th¢
right to complain to an
independent domesti
tribunal if they believe that
the PPP procurement hgs
been handled inconsistently

30 Under a neutral system, evaluation of tendersigily done in two stages (which may neverthelalss place
concurrently). First, tenders are checked to asshsther they meet all the eligibility requiremerid®es the
project provider have any required qualificatioAdso, do they have the financial and technical téjig to
fulfil a contract? These eligibility requirementaist have been made known in advance and shoulaenot
changed during the course of the tender. Thehalétigible candidates are evaluated accordingetiteria,
which have been set down in the tender notice ouhents.
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with the law. That tribunal should have the auttyotio order the correction of an

infringement or compensation for the loss or darmagsfered by a supplier. And pending
the outcome of the challenge, it must be able ¢wige rapid interim measures, including
the suspension of the tender process, to corréthgements and preserve commercial
opportunities.

e Secondly, an independent monitoring authority — with powets self-initiate
investigations into the PPP procurement practicesar play an important role in
monitoring the implementation of the rules by indival procuring entities. The
institutional framework should differentiate betwe®ose who carry out the procurement
function and those who have oversight responggslitin this regard it is now generally
advisable to establish an agency, which has regplitysfor overall procurement policy
formulation in the PPPs and the authority to exerabutright oversight regarding the
proper application of the procurement rules andleg@ns.

» Thirdly, the independent auditor must have no ties to eitherpublic or the private
parties involved. It should get involved early sa that it can develop a thorough
understanding of the project in order to maintainoanplete and unbiased audit of the
programme.

» Finally, there must be no conflict of interest in the setecprocedure. The contracting
authority should be completely independent of tieggets and the companies involved in
the bidding, in order to avoid a conflict of intete These issues may be under the surface
and not readily apparent during the selection pmiooe but since any instance of
corruption can tarnish both the public and the giggvsectors’ reputations, it is crucial to
be as cautious as possible regarding conflictatefest.

Moreover, non-discrimination also plays an importar role...

It is very important that procedures offer oppoities for all companies irrespective of the
country of origin. Non-discrimination is usually laeved through the creation of rules
specific to this issue, as well as more generalirements not to act in a manner which could
reduce competition. A sign of success of the dpmreof this principle is apparent in the
extent to which foreign companies win bids. At g@ne time, while governments should
welcome bidders from other countries, this openrsgssuld be on the proviso that other
countries are correspondingly open in their apgroddditionally, it is not just foreign bids
that should not be discriminated against. Bids fiBWMEs should also be encouraged and
treated in a non-discriminatory fashion.

...While sanctions against corruption must also be ewidered within the context of
international rules.

There are numerous models of best practice ininggapen procedures for tendering, based
on international and regional agreements. In 18844N Commission on International Trade
Law adopted the UNITRAL Model Law on Procurement of Goods, Constroctiand
Services. The objectives of the UNCITRAL Model Lamclude promoting competition
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among suppliers and contractors, providing for &aid equitable treatment of all suppliers
and contractors and achieving transparency in pemeent procedures.

Within the European Union (EU), strict rules foreopgovernment procurement apply.
Several European Commission(Q)Edirectives deal with public procurement of suppland

works, including the construction and the telecomitation sectors. The EC has the
authority to impose sanctions for breach of EU cetitipe tendering rules in public sector
procurement and construction. In addition, benafies of EU funds must comply with EU
competitive tendering rules when contracting thpatties for the performance of projects
financed under such funding. The main purpose ef EJ directives is to set a standard
procedure for the award of public sector contratterder to stimulate competition. Under
EU legislation, in principle, public tendering isamdatory for contracts with a value over
EUR 200,000. Within the EU, such directives mustraasformed into national legislation.

The World Trade Organization’s General Agreement Toade in Services is the first
multilateral agreement, which establishes rulesamdigg trade in services. Currently, the
guestion of whether rules on government procurensfiould be added to the General
Agreement is under discussion. An Agreement on @Guwent Procurement is already
available but it covers only a limited number ofrvéees, including construction,

environmental services, computer services and vadiged telecommunications services.

...And national best practices in PPP Procurement shid be considered.

The following describes in detail the practiceshwge countries, the Netherlands, UK and the
US in PPP procurement:

THE NETHERLANDS
Guiding principles in PPP procurement and regulatoy framework

In the Netherlands, the key principles that shdoédmet in government procurement in
general are the principles of non-discriminatiord anansparency. This means that any
authority procuring an object or service cannotuisinate amongst candidates offering the
same quality, whether from domestic or internati@miyin, and that the procurement process
should be announced publicly. These principlesl@tedown in the Treaty of the European
Union.

The Dutch national authorities are subject to Egllgtion on open government procurement.
These rules have been transposed into even stniatmal legislation. The legislation offers
different procedures, which can or should be agplizpending on the characteristics of the
project to be procured. Furthermore, projects irdamains are subject to obligatory public
consultations in different stages of the projetthez within the framework of the Track Act
and/or a spatial planning procedure.

Furthermore, additional principles applied by Dusalthorities in procuring a PPP contract
are:
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(@) Outcomes of public consultations concerning thejgatoshould be taken into
account;

(b) Intellectual property rights of candidates shoule frotected, cherry picking
should be prevented and confidentiality should beranted; and

(c) The costs of bidding for candidates should stahiwiteasonable limits.

Procuring PPP contracts in infrastructure developmet

For every infrastructure project valued higher tlsapertain amount of estimated costs, the
Ministry of Transport carries out a comparativelgsia of different contract options, amongst
which PPP. This is part of Dutch PPP policy. ThéRiption under consideration generally
consists of a contract for the design, constructiinancing and maintenance of an
infrastructure segment, including its artworks, #otong duration. In case the PPP option
turns out to offer highest value for money as camgado the other options, the PPP approach
will then be pursued.

When it has been decided to use a PPP approathefanplementation of a project, the next
step is to determine what procurement proceduts beist the characteristics of the project,
taken that the requirements for application of finecedures posed by legislation can be
fulfilled. Even though PPP reflects partnership andperation, it is assumed very important
that the selection of the preferred private segiartner takes place in a competitive
environment.

Up until 2007, two types of procurement proceduagenbeen used by the Dutch transport
Ministry in selecting the preferred partner for BRPcontract: the negotiated procedure and
the competitive dialogue. The negotiated procetha® been used to procure the contract for
the high-speed rail link connecting Amsterdam vBifussels; the competitive dialogue has

been used for several road infrastructure projethe competitive dialogue procedure is

specifically designed for the procurement of PPRtreats.

In the table below both procedures are describeérins of general steps to be taken towards
final selection of the preferred partner.

Table 3. Procurement Procedures used by the DutcFransport Ministry

Negotiated procedure Competitive dialogue
Public announcement and call for candidateBublic announcement and call for candidates,
including selection criteria including selection criteria

Application for candidacy by interested partidgplication for candidacy by interested parties

Procuring authority selects candidates to b¢Procuring authority selects candidates to be
submitted to the procedure submitted to the procedure

Procuring authority issues a programme of | Procuring authority issues a descriptive
requirements, including publication of the |document hence initiating the dialogue phage,
award criteria and invites candidates to suljwithich usually consists of three rounds of
their offer consultation:

(a) A presentation of the general
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approach of each candidate
(b) A consultation round to optimize
tender documents per candidate
(c) Final dialogue
The dialogue between procuring authority and
candidates takes place at bilateral level. The
result of the dialogue phase is a solution pg
candidate, which meets the needs of the
procuring authority.
Procuring authority then invites candidates to
make an offer based on the solution resulting
from the dialogue

-

Candidates submit their offer Candidates submit thféer

Procuring authority selects the best offer bag&dcuring authority analyses the bids based on
on criteria the award criteria and enters the final stage
Procuring authority negotiates with the with the preferred bidder

preferred candidate in order to optimize th¢

offer

Contract signature Contract signature

N.B. In case no agreement can be reached
during negotiations, the procuring authority
can negotiate with the second best candiddte.

As can be noticed in both procedures, selectiadh®fpreferred bidder in fact happens in two
stages. First of all, candidates have to comply wglection criteria to be submitted to the
procedure. These can include criteria on finans@vability, track record, etc. Second, a
preferred candidate is being selected by analysisisooffer as compared to other offers,
based on award criteria, which have been madeinbéidvance.

The award criterion used in the competitive diakigithe most economically advantageous
tender. In the Dutch practice this is determinedH®y net present value (NPV) of the offer,
the value of the risks left with the procuring aarity and the value of the demands, which
cannot be met by the candidate’s offer. The bidhwlite lowest sum of these three factors
offers the most economically advantageous tender.

The lessons learned from procurement of PPP psojgruntil now in the Netherlands can be
summarized as follows:

(@ A good PPP tender process requires careful anch&xee preparation by the
procuring authority; this includes reserving enotighe and capacity to organize
the tender and to maintain a strict control andipilag during the process.

(b) A clear and unambiguously defined objective of fiteject and procurement
procedure, which is regularly updated, is of vitaportance for a successful
tender procedure.

(c) Special care should be taken to guarantee coniaiéntwvhere relevant, because
this is key to a transparent and non-discriminafmgcedure. This also includes
aspects of integrity within the procuring authortself.
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(d) The elaboration of the criteria for selecting calaties and awarding the contract
requires special consideration. The criteria shda@ldormulated as objectively as
possible, in order to maintain equal treatmentasfdidates during the procedure.

(e) Since procuring a PPP contract is a complex maittgrays off to offer a clear
explanation and guidance to candidates during reiffestages of the procedure.
This helps them to be efficient in composing theifer and also creates an
atmosphere of trust which is needed to reach amapsolution.

UNITED KINGDOM

The decision to use PFI for the procurement of ipubfrastructure and services follows a
rigorous investment decision process. The lattgolues individual Departments deciding
upon a capital investment strategy, with specifiestment options being appraised using the
UK’s Green Book guidance. Capital projects are tipeioritized within a Department’s
overall capital programme, and following that thgseject areas which may be suitable for
the asset and service requirements to be prochredgh PFI, are identified.

A three-stage value for money assessment - coveroth qualitative and quantitative
assessment - is then initiated to ensure projet¢sted for PFI procurement are only chosen
where this represents value for money. The ConmpetiDialogue procedure is a new
procurement procedure introduced in the EU Publect®@ Procurement Directive
(2004/18/EC). This was implemented into UK law tha Public Contracts Regulations (Sl
2006/5) with effect from 31 January 2006. Followihg incorporation into English Law of
the EU Public Sector Procurement Directive, it ahsidered that the competitive dialogue
process will be the relevant procurement procedarethe majority of PFI projects. The
diagram below details how the competitive dialoguecedure is envisaged to work for a PFI
project:
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Figure 3. Procurement Process under Competitive Rlogue for a PRFI Project

Procurement Process under Competitive Dialogua B¥Fl Project
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The first three phases

During these early stages contracting authoritiesilsl plan in detail how the different stages
of the procedure will be conducted, particularle ttructure of the dialogue phase, as an
Outline Business Case is compiled. The OBC setsletstils on potential costs, management
of risks and timelines involved in the projects.n@acting authorities are also required to
publish a contract notice setting out their neeas @equirements, which are defined in the
notice itself during this stage. The prequalifioatdf participants, following the expression of
interest, is carried out in accordance with thevaht provisions of Articles 44 to 52 of the
directive. It aims to identify bidders with the eamity to fulfil the contract. Qualified
candidates are then invited to participate in tlaédogue phase of the procurement.

The dialogue phase

Under competitive dialogue procedure, the competistage or dialogue occurs before the
final tender process, and consequently there at giles on the conduct of discussions at
the post tender stage. For this stage it is inmporfor authorities to define at the outset how
they plan the dialogue phase will be conductedand/hat basis bidders will be excluded at
progressive stages of the dialogue. The dialoguds esnce the authority identifies a
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procurement solution, which meets requirements. ahkéhority then declares that the
dialogue is concluded. Final tenders are then siddniall commercial issues of substance
must be finalized in advance.

Post-tender discussions

In post-tender discussions after the submissiomiliglers of final bids, authorities can ask
tenderers to clarify, specify and fine tune, agjlas it does not change the bid in a way that
distorts competition or has a discriminatory effect

Preferred bidder

On selection of the preferred bidder, the contractuthority can ask the preferred bidder to
clarify aspects of the tender or confirm commitnsecdntained in the tender as long as this
does not have the effect of distorting competit@mimposing additional burdens on the

bidder.

Alcatel standstill and contract signature

On selection of the preferred bidder, the authoragifies all who submitted final bids stating
its decision and the preferred bidder. At this poihe Alcatel mandatory standstill period
requirement means the authority must allow a 10-gendstill period before contract
signature. This affords bidders the opportunityequest the reasons their particular bid was
not selected and the authority must respond thage defore the end of the standstill period.
If there are no challenges during this period,ah#hority may proceed to contract signature.

UNITED STATES OF AMERICA

The United States differs from the previous exasoethat it has no central PPP unit at the
national level, and no overarching standard metloggofor developing and implementing
PPPs. At the federal level, legislation providaughority to establish PPPs is enacted on an
agency-by-agency basis, so that the proceduresnfplementing a PPP to provide, for
example, electricity for a national park, wouldfelifin their specifics from the procedures for
providing power to a military installation. At tistate level, enabling legislation is developed
on a state-by-state basis. However, at all levedset is a focus on the principles of open
competition. To demonstrate how this functionpiactice, this paper will discuss two PPP
initiatives, one at the federal level and one atdtate level.

The U.S. Department of Defense (DoD) has a policsetying first on the private sector to
provide housing for its 1.5 million active duty geemen and women, and their families.
This is done by paying the military personnel adiog allowance, which they can use to rent
the housing of their choice in their local communiHowever, many U.S. military
installations are located in remote rural setting# litle commercially available housing, or
in high-cost urban areas, with little quality howgiaffordable for a military family. Where
there is a deficit of acceptable housing availabksed on cost, commuting time, and other
established criteria, DoD traditionally finance@sayned, built, and maintained government-
owned housing on the base. By the mid-1990s, Dwaided and operated approximately
300,000 family housing units.
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Amidst competing budget priorities, it proved difflt for DoD to obtain the construction and
renovation funds necessary to keep the housingntowe up-to-date. In 1995, on-base
housing had an average age of 33 years, and mane6d6, approximately 200,000 units,
was regarded as substandard by then-current Doidastds.

Assessing this situation in 1995, DoD estimated tha $16 billion in supplemental funding
would be required to bring the existing housingeimwory to acceptable levels through a
combined programme of replacement and renovat®riunding increase of this magnitude
was simply not attainable. In response to thiblemm, DoD approached the U.S. Congress,
and requested statutory authority to enter intoliBdrivate Partnerships for provision of
family housing.

Congress recognized the need for action, and themé Defense Authorization Act for
Fiscal Year 1996 (Public Law 104-106) provided Dwith a number of new capabilities.
These included the ability to:

(a) Form limited liability partnerships with developeend invest directly in military
housing through stock or bond purchases, or othlet ar equity instruments;

(b) Sell, convey, or lease DoD property to the privegetor and use the proceeds to
finance a housing-related partnership; and

(c) Provide direct loans to developers to help thenuimedpr build housing; and other
authorities.

To encourage the creative application of these mathorities, DoD created a DoD-wide
initiative. Under this programme, DoD granted eathhe military services, the Army, Air

Force and Navy (to include the Marine Corps), thevgr to determine which of these new
authorities they would apply in any given situatiorDoD did, however, establish two
mandatory requirements:

(a) Each Service must eliminate all of its inadequatasing by 2010; and

(b) In any given transaction, the developer must pmwtleast two-thirds of the total
capital investment.

The success of this programme has exceeded Dop&ctations, and the replacement and
renovation of the substandard housing will be cetsal in 2008, two years ahead of the
original goal. The entire $16 billion backlog wilave been eliminated in 12 years from the
start of the DoD initiative. The majority of ind&ion-specific projects have required no
government capital investment. In addition, thedigs transcend the avoidance of capital
investment: the U.S. General Accounting Office esxed the first dozen partnerships and
concluded that the life-cycle cost of these agregsevould be 11% less than the cost of
equivalent government-built housing units.

The programme’s success can be attributed in lpegeto the open competition practices
employed by the military services. While the sfie@artnership structures employed varied
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from service to service and installation to instidin, open competition was universally
practised.

Pre-procurementzach installation performs a detailed businesg eamlysis of its housing

requirements and potential partnership approachaskey consideration is whether one
partnership for the entire installation is feasibte whether multiple PPPs should be
established for geographically-dispersed housiegsar

ProcurementAll partnership opportunities are publicly annoeddn the U.S. government’s
Internet-based procurement portal (early opporiesmitvere announced in print, then in print
and web-based media; current announcements aredpasly via the Internet). Requests for
Tender for each installation are performance-basBuae government identifies the required
number of units, the mix two-bedroom, three-bedrpand other units, community standards,
and certain material standards, and the developersfree to propose their own design
solution and community amenities. Draft requestspfoposal are released for public review
and comment. Pre-proposal conferences are hefdrtteer address questions and comments,
and responses to questions and amendments to thee®efor Tender are posted on the
Internet. The Request for Tender also identifies évaluation criteria to be used for tender
evaluation purposes.

Typically, a two-step tender process is employéd.the first step, firms (and/or teams of
firms) submit conceptual overviews of their parsigp proposal, together with past
performance data, and information on corporate @gpand financial stability. These firms

with the highest evaluations are asked to submtprehensive proposals. This two-step
process helps to encourage broad participation fileendeveloper community, because it
reduces the cost of testing a design concept.

Evaluation.Tender evaluations are conducted by an indepetmemt of reviewers, who use
a Tender Evaluation Plan and evaluation criterimettged specifically for the individual
acquisition. Each evaluator documents their raggirwith supporting rationale, so that the
evaluations can be reviewed for consistency aneotibjty.

Award and AppealsContract award decisions are publicly announcedheninternet, with
direct notification of unsuccessful bidders, whon caceive briefings on the evaluated
strengths and weaknesses of their proposals, liti@idthere is an established appeals
procedure, based upon standard processes in tieeaFdadquisition Regulations.

Contract Monitoring.Contract performance is evaluated based on therierin the Request
for Tender. Contract administration staff are gresd at each installation. Dispute resolution
is based upon the procedures established by therdetcquisition Regulations.

At the state level, the State of Virginia has ohenany established programmes. The State of
Virginia’'s Public-Private Transportation Act (PPTA¥ 1995 is a legislative framework
enabling the Virginia Department of TransportatipdDOT) to enter into agreements
authorizing private sector entities to develop andperate transportation facilities. Private
sector entities may identify a need, such as ac@wector highway or light-rail system, and
submit an unsolicited proposal to VDOT. AlternaliyevVDOT may identify a requirement
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which may be appropriate for a Public-Private Ramthip solution, and issue a Request for
Tender. Proposal/project evaluation is then a bixsp process:

1.

Quality Control.Does the proposal address needs identified irapipeopriate local,
regional or state transportation plan? Will ityad® a more timely, efficient or less
costly solution than the public sector? Is thengrapriate risk-sharing?

Independent Review Panel (IRFhe proposal is reviewed by an Independent Review
Panel with members from the State Transportationar@®o(STB), VDOT,
transportation professionals, academics, and reptasves of the affected
jurisdictions. The review is based either on thsib criteria established by the law
(which is available on the Internet) or on a madifiversion of these criteria, as
provided in the State’s published Request for Tend@ublic Meetings and input are
part of the process.

State Transportation Board Recommendatiofisee STB reviews the proposals and
recommendations of the IRP and recommends to VD@4&ther to proceed with the
project. A decision to proceed means that VDOT waill/ance to a public request for
detailed proposals. Such requests are advertisétleoState’s procurement website
and are open to participation by any responsibtéyparhe Request for Tender will
identify the State’s evaluation criteria.

Submission and Selection of Detailed Propos&BOT forms a proposal review
committee and requests detailed proposals. Bgsew its review, VDOT may select
none, one, or more proposals for further negotiatio

Negotiations.If the quality of proposals merits, VDOT will negpte for the interim
and/or the comprehensive agreement which will, agraiher things, outline the rights
and obligations of the parties, set a maximum retfrrate of return to the private
entity, determine liability, and establish dates termination of the private entity’s
authority and dedication of the facility to the t8ta

Agreement The negotiated agreement undergoes final legakwe and is then
submitted for signature and implementation. Statealso provides for debriefings of
unsuccessful bidders and an appeals process.

This process has been successful in generatingtieegpartnerships. The first project to be
completed as a result of this law was the PocakoRtrkway, in 2002. This is a 14.1
kilometer, four-lane road, including a high-leveidge over the James River, which connects
two major commuting routes in the Richmond, VA aréhe business model was based on
the premise that commuters would be willing to payodest toll to reduce their commuting

time.

After one adjustment in the toll price, 602, due to traffic volume being slightly

under projections, this project is now performingiiw
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ACTION POINT

Each country uses its owmigue approach to soliciting and evaluating paghigr proposals
The examples show that each country has its owimdigrocurement regulations, e.g. in the
United States of America there are such regulat@bith the federal and state levels. Yet a
common factor, uniting all of these PPP programrsethieir commitment to the principles of
open competition, which is reflected throughout pnecurement process. This commitment
must be maintained wherever PPPs are to be suotessf

Sources and Further Information

(i) British Columbia Ministry of Municipal Affairs, Puic-Private Partnership: A Guide for

Local Government, May 1999.
(i) Deloitte and Touche, Closing the Infrastructure Galjpbal Addition, 2006.
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2.7. PUTTING PEOPLE FIRST

Information, Accountability and Support

GOVERNANCE CHALLENGE

Members of the public are often insufficiently colted in the PPP process and their intergsts
and needs are not addressed. This lack of tramsparand accountability has led tg a
governance challenge that must be confronted ierdod PPPs to move forward.

Principle 5 — The PPP process should put peoplestfiby increasing accountability and
transparency in projects and through these improgipeople’s livelihoods, especially the
socially and economically disadvantaged.

People are important in PPPs...

PPPs need to put people first. Initially, PPPs veoposed as a financial mechanism to place
government expenditure off the balance sheet. Whiteproved a useful financial strategy, it
failed to convince people that they were at thetheaPPPs, as the main beneficiaries. For
example, there were concerns that the governmetdrseas losing control over the delivery
of essential services - such as health, water dndagion - when PPPs were uséd.

...And so it is paramount to define the public interst...

To address these concerns the government will Waptit in place mechanisms to assure the
public that they are the main beneficiaries of @ct§. In this regard, Governments will wish
to define how PPPs can promote the ‘public inteeesd what this means in terms of PPPs. It
can decide for example that there are certain sereices which should not be delivered at
any price by the private sector. Often the servipeigormed by doctors and nurses within
public hospitals, teachers within government edanat facilities and judges within courts,
are regarded as core services which is the funaifogovernment to provide while the
supporting infrastructure and ancillary servicethimi those services can be delivered by the
private sector.

...Consult the people on policy...

31 Best practice policy to address the concerns aadre that the public interest is protected in utadéng PPPs is presented
below. It is based on the practice of Partners¥ipsoria in Australia. Under their practice the @égen as to whether or not a
service should be delivered as a PPP project depanthree questions:
«  Which if any part or parts of the proposed seriéca service that the government itself shouldveelto its
citizens? (The core services question.)
- For all other aspects of the service and suppogingical infrastructure, what is the project matielt delivers
the best value for money? (The value for money tipre$
- Do the outcomes of the value for money questioisfyethe public interest criteria articulated iretholicy? If not,
can the public interest criteria be satisfied likiezi building safeguards into the contract or tgtotegulatory
measures (and at what costs), or should the progerconceived to ‘reserve’ further areas of serfor provision
directly by government? (The public interest ques)i
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It also makes sense for Governments to consulkelgestakeholders on policy. An early and
consistent involvement can manage the fear of ahangl the unknown by providing an
open, transparent process. Furthermore, by bringingnd-users and those involved in
providing the service, their objectives, needs, emtterns can be identified and addressed in
the PPP. In Ireland, prior to the launching ofRBP legislation, both social partners were
fully consulted and this achieved a consensus wrattbwed the programme to be
implemented successfully.

In all countries the consultation process needs talsnclude full information on what PPPs
are. Many people are not familiar with PPPs andsictem them another form of privatization.

...And ensure that PPPs provide value for money.

Before a project begins, it is important to undegta full cost/benefit analysis. Often when
the government approves the project where it sézksvolve the private sector through a
PPP, private sector bids are assessed against geblior benchmarks to determine value for
money. The quantitative benchmarking tool is thblieusector Comparator (PS&).

Governments must also make sure that the public iwell informed...

The Government can enforce delivery of servicestligt conformity to the contract with the
private entity. Although contracts are complex antleasily understood by the general public
they can nevertheless provide a strong instrumanachieving accountability especially if
the targets and performance indicators are cledelytified and understood.

Private organizations however may seek to estalfiah certain aspects of their operations
are commercially confidential. This puts limitatsoon accountability, which could present a
challenge to local authorities and national goveents. Consequently, the contracts ought to
include accountability requirements where struguexist in which the organizations
delivering the service are open to such accourtybilncreasingly, PPP contracts are
stressing such a feature.

32 value for money is maximized by allocating riskioplly. The PSC is used to estimate the hypothktisk-
adjusted cost to government of delivering the pseploproject using the most efficient form of goveemt
delivery. The PSC is then compared against pribate. Care should be taken however to ensuretibat t
comparison is between genuinely comparable itemer€eTis a strong possibility that bids will notidentical to
the proposed service specifications, and risk ation outlines in the bid documentation on whicé BSC is
based. To compare such a bid with the PSC withgpitapriate adjustment would be therefore misleadinipe
bids are higher than the PSC, and the level oficedelivery and the risk allocation in the bidsiiilar, in the
absence of other offsetting qualitative beneftis, project would be best delivered as a publicgutojThis
decision should be based on the total cost of aliemative, i.e., considering not only the estedatontract
cost, but also the cost to the government of cohtreonitoring and administration.
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...And that these obligations can Dbe| |ncreasingly, the number and differendes
overseen by an objective third party... amongst the suppliers of public services| to
o _ _ governments continues to grow: not just
Monitoring performance in meeting targe public entities, but also fully privatd,

set out in contracts is a major task to ens| NGOs, charities and also social enterprises
accountability of services. There needs to| 5 becoming engaged. The principle |of

good  performance  assessment g monitoring performance to ensure tHat
measurement in the public services and § members of the public receive value for
Worl_< is best accomphshed by independg money should be the same for whateyer
bodies, set up to monitor performance | entity is providing the service - publig,

specific sectors, with responsibility to p{ .. ate or some other tvpe of entit
their findings into the public arena and P P -

make that information readily available to the peibThis information will also help the
public improve the choices they make in the useutlic services.

A key challenge is not just to establish the auditand independent bodies to monitor
performance; it is also to define targets in suchay that they can be effectively used in
practice. For example, how to audit data on outeoarel productivity in hospitals? Another
case is prisons, a sector where PPPs have beersguaitessful but where setting performance
standards and designing outcome-based performago@ements is particularly complicated
due to the risk of unintended consequences. Onen@ga tough financial penalties for
escapes from prisons might cause unintentionadlnaate in which prisoners’ maltreatment
increases.

Furthermore one of the features of the PPP isthigapublic sector is contractually linked to a
private entity for a considerable period of time,.,ifor 25 years or more. This can be a
burden for future generations of taxpayers, for ngple@, when paying for hospital
configurations which have been designed for todays While the contracts usually allow
for changes over time, this will have to come atiae. The challenge here is that those who
monitor will not know whether these long-term cats represent long-term value for some
years to come. Accordingly, the monitoring must,ainsense, anticipate these emerging
problems and deal with them before they becomeia dn the taxpayer.

...Thus giving citizens more choices and more power.

Accountability can go even further. Increasinglg throviders — be they public or private —
must take into account what the beneficiaries wamd need. Yet by increasing choice,
governments can create incentives to providersniprave services and performance as
funding will follow the choices the

beneficiaries make. This policy will in turf |n overall state systems of health for
ensure that providers begin to increase tf| example, patients are being offered chojce
use of customer services and consultatiq as to the hospital, the time of treatment gnd
which can score how well services a even the doctor that is best able to treat
responding  to  customer  demanq them. Until recently it was assumed that
Increasingly, the UK local authorities, fq the only persons who should have choice in

example, publish tables, which present § health and education were those who could
performances of providers in health al afford it.

education. Instead of services being scOlew
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purely by top down inspections they would be scdrgdhe users themselves. By applying
these mechanisms to providers of PPP services msdrieg that they consult with the
customers in these ways, the acceptability of PRiRsincrease amongst members of the
public.

By placing safeguards that ensure ongoing public aess to essential services...

Another important concern is that the transfer ahagement of service to the private sector
risks increasing the tariff and thus excluding soeially and economically disadvantaged.

One of the challenges is that when some projeetseatransferred to the private sector they
are already subsidized services, which do notatflee true costs. But tariff increases are not
often necessary and governments can step in teqirtiose who are at risk from higher

charges. Governments, for example, can increasaithto the project (see above) so as to
ensure the continuity of existing and new servioesocially and economically disadvantaged
groups is not jeopardized.

A good example of subsidy with the intention of fbobhaking accessible the service to the
poor and making the overall price affordable torpand vulnerable groups was the Pamir
power project in Tajikistan. The project establtzespecial social protection tariff scheme.
The tariff will increase gradually over ten yearsthwadditional flexibility but the key
objective is that the tariff and the especially linbd funds will ensure that those who
cannot afford the current prices will neverthelesseive electricity. This power project in
Tajikistan shows that it is possible to attract ghivate sector into a scheme that improves
social welfare in one of the poorest countries @mel of the poorest regions in Central ASia.

...Governments can provide assurances that communityhealth and safety will be
secured...

The issue in PPPs is not that the private entigsarofits by failing to pay the extra costs
that ensure safety. The issue is rather whethemptivate entity complies with the safety
standards set out in the contract. Failure by thefe entity to comply with health and safety
requirements will lead to a variety of penaltieslinling abatement of its fee, penalty charges
and potentially ruinous litigation of terminatiot the PPP contract. But often there is the
concern that turning a public asset over to theapei sector corrodes at the same time the
ethos of public service.

The answer lies in selecting precisely where theape sector can contribute to safety and
security. These areas may be in using new techieslaghich directly and indirectly enhance
safety.

33 Although the prospects outlined for this projempear promising, it should be noted that they rbadinked
to an overall programme of income generation anteased livelihoods so that the project will itdsdome
sustainable when the subsidy runs out. In geneeatain risks come with very large PPP projectsauntries
where knowledge gaps exist. For example, to fif fap countries will often require the import aperts,
labour force, materials, and the like for the PIR#jgut to progress at an optimal rate that satidfieth the
public and private partners.
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In Ontario, for example, the local government ineffiort to meet the demand faced by a dual
driving test system contracted with Serco, a firmonf the United Kingdom, driver
examination services, while a new road in the seoumtry reduced fatalities by 70%.

...All while adopting an even-handed regulation to esure fair public accountability.

While public accountability in PPPs needs to beagickd to ensure that people are put first, it
should not go too far in over-bureaucratic contmipviding ‘poor’ as opposed to ‘good’
regulation. Generally, an even handed approachawdgers of services needs to be adopted,
with the same rules for entry to the market foners, whoever they are and wherever they
come from. Governments must achieve the right lealan opening up the PPP process to
outside scrutiny and the need to deliver an effectind efficient stream of projects.

ACTION POINT

Putting people first must be not only the orgargzprinciple behind PPP development, but
also be the guiding principle at every step in  PRogramme’s development. Accordingly,
governments must take steps to enhance public atdality without micromanaging the
system — which would thus stymie the benefits diorby the private sector’s involvement

Sources and Further Information

(i) Canadian Council for Public-Private Partnershipejet Finance: An Introductory
Manual for Canadian PPP Project Managers and Adyidtovember 2006.

(i) Deloitte and Touche, Closing the Infrastructure Galobal Addition, 2006.

(iif) PriceWaterhouseCoopers LLP, “Delivering the PPRrise”, November 2005.

(iv) UK National Audit Office, PPP in Practice, 2003.

34 1n the 195 km highway project in Canada betweemdtlon and Fredericton. Construction was completed i
less than four years compared to the 15 yearstutdmypically take under traditional methods. Sitice new
highway replaced a dangerous section of road apiel ronstruction of the highway, meant that livese saved
more than ten years sooner than would otherwise haen the case. Moreover, the attention giveresmding
a highway that would improve driver safety has impressive results. The highway has seen a 70%tiedu

in fatalities on the road between Fredericton armhdton. This is a greater safety improvement thareeted
from the conventional wisdom that upgrading majterges from two to four lanes will reduce fatatmtents by
a third. It is believed to be the first time thaivdr examination services across an entire juctsat have been
delegated to a single private company. Serco padvinistry of Transportation a concession fee ah&lian
Dollars 114 million, and retains the driver exantiom fees charged. The Ministry retains controlrove
examination standards and the amount of fees ctidingeugh a prescriptive concession agreementeShe
partnership began, wait times to take a driverss kave been significantly reduced from up to 15itheto an
average of six weeks and overall customer senasarmproved. The project demonstrates that it &sibte to
improve customer service and value to the taxpaytdout compromising public safety.
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2.8. THE ENVIRONMENT

The Green Case, Government Role and Delivery of Befits

GOVERNANCE CHALLENGE

PPP projects must contribute to sustainable dewsop and protection of the environment
as a key priority. This must be achieved by balagndhe public’s current needs with the
responsibility towards future generations. Resjimlity of PPP projects often rests with the
economy, finance and transport ministries, rati@ntthe environment ministries. These
ministries tend not to be well versed in environtaénssues, whilst the environment
ministries often lack the understanding of the @coic and business basis of PPP projects.

Principle 7 — The PPP process should integrate thrnciples of sustainable development
into PPP projects, by reflecting environmental cadsrations in the objectives of the
project, setting specifications and awarding projedo those bidders who fully match the
green criteria.

The Green Case for PPPs
Greening and private finance in PPPs are not mutudy exclusive...

Inserting environmental considerations into prgectot only achieves environmental
objectives, it also lowers the costs of the profectthe private contractors. For example,
whilst requiring materials such as timber to comaarflegal and sustainable managed sources
is a good aim in itself, an efficient heating systéor an office building can both help to
reduce carbon dioxide emissions and energy usaderesult in lower life costs for the
contractor.

...As PPPs give incentives to deliver public services a more environmentally sensitive
way...

Private companies have an incentive to considerchvitiesign features and construction
materials will generate optimum whole life costsogs the life of the contract. This might
mean that a contractor chooses to invest in higbstr design features if those features will be
offset by lower maintenance and running costs dutite operational life of a contract and
beyond.

...And environmentally friendly technologies are notmore expensive...

There is a problem of perception that environmentdhnologies are a luxury that
governments cannot afford. However PPP projecte ldemonstrated that investing to
deliver environmental improvements can lower rugniosts, reduce waste and have health
and social benefits, such as better working cooruti
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...Thus making the private sector often amenable todopting green criteria...

Investors in PPPs have a financial motivation asng
above, for taking environmental considerations il A strengthening and further
account because the effective use of resources | promotion of corporate social
reduction of waste both in design and constructi@ans | responsibility and globa
lowered whole life costs and hence higher margiie | pusiness social and
private sector, in addition, can be a willing partrin | environmental accountability
advancing true and integrated sustainability pples in | will facilitate the consisten
PPP programmes based on a company's internal | incorporation of sustainability
policy. Corporate social responsibility and susibie | in ppps.

development strategies are increasingly integratiedthe
operations of the company. Many companies indeddhtarily include sustainability criteria
into their project bids and schenigs.

...And this is particularly true because failure to at can be costly.

Failure to consider green issues when developirRPR project, means that a once in a
lifetime chance can be missed to reduce the whigecbsts since the contract may run for
25-30 years and potentially even longer given Hsetlife.

The Role of Government
Governments need to be diligent in promoting the ggen criteria in PPPs...

Before making the decision to undertake a projegirogramme, public authorities need to
evaluate and take into account the environmentdl lealth factors. In some cases, at the
project level they will undertake Environmental lagp Assessments (EIAS) as a part of the
preparation of plans, programmes, policies andslation that are likely to have significant
environmental effect® They may also undertake Strategic EnvironmentaseAsments
(SEAs) towards these ends as well.

As the contracting authority, the burden for ensgicompliance of PPPs with green criteria
rests with the government. They must fix clearechiyes and specifications in contracts.
They should identify some environmental factorgheskey performance indicators, as well
as environmental risks and the party that shouldaga them.

...By bringing the environmental national policies irto line with the project’s goals....

3 Achieving value for money for the taxpayer meatking beyond initial price to take account of wébife
costs and quality. A low cost design may resutiigh maintenance and operating costs as negative
environmental impacts.

3% Most countries have national legislation on envwinental assessment. In the European Union, thesegses
are regulated through the EIA Directive 2003/354d SEA Directive 2001/42/EC. In the UNECE regiovg
international treaties have been negotiated inrdalbarmonize standards and procedures for thesegses:
the Convention on Environmental Impact AssessmeatTransboundary Context (Espoo, 1991) and the
Protocol on Strategic Environmental Assessmentyk2€03).
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Public bodies are increasingly scrutinized by esvinent Ministers and stakeholders, NGOs
and the public to determine if their policies are line with environmental standards.

Government departments involved in PPPs will hdngefore to benchmark their strategies
against their own Government’s environmental pesiciThis will also include the EU rules

on environmental considerations in procuremente Beropean Commission Interpretative
Communication on Green Procurement (2001).

Projects are sometimes undertaken with the explgsstive to achieve environmental goals.
In Canada, for example, the Vancouver Landfill Gagation Plant, undertaken as a PPP,
was designed to reduce carbon emission in line thidh Government’s support of the Kyoto

Agreement’

...And bringing environmental ‘champions’ and advisess into the process...

Sustainable development advisors need to be cewdsuit order to help the contracting
authorities ensure that sustainability consideratiwill be consistently included in PPPs. It is
important to consistently interpret value for mortegsed on whole life costing, and not a
cheapest-bid-wins scenario. This would be aidedekpert sustainability advisors, in
compliance with national and international legdigdtions.

...While putting sound practical environmental objectves into the project...

In considering PPP projects the government shogidoee whether more environmentally-

friendly methods would achieve the same goals. eixample, localised satellite offices with

hot-desking and telecommuting may be a more cdsttafe, environmentally preferable and
socially beneficial alternative to a large officea prime inner city location. Also, exploring

opportunities to reduce unused space and maxirhseuse of brownfield land across the
public sector’s land Could be a solution for somgjgrts. If new buildings or relocations are
planned, preference should be given to sites wdniehalready well served by public transport
in order to reduce car emissions.

...And into the contracts....

Governments can build into the contracts envirortalgn preferable products, such as
avoiding ozone depleting chemicals, choosing lovinbeaance materials with low embodied
energy and made from recycled materials when plassithey should also specify types of
building, such as energy efficiency buildings, whican be designed from the outset for
disassembly and recycling. They can also favourafisggownfield as opposed to greenfield
sites that minimize car dependency.

3" The environmental aspect was taken into accouthégity of Vancouver and Maxim Co for the Vanceuv
Landfill Cogeneration Plant. Under this arrangemdakim, a private company, has financed, built &nd
operating a world-class cogeneration facility towert waste to energy. It raised 83 per cent oQae dollars
10.3 million project cost through debt financingeenged by Corpfinance International — principall®Qayear
7.8 per cent fixed interest rate, non recourses foa7.6 million — and provided equity for the date. Under
matching 20 year agreements, the facility usesfilhgds collected by the City to generate eleetriand
thermal energy.
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...When picking bidders...

The contracting authority must send a clear sigm#éhe private sector that sustainability will
be rewarded in evaluation bids and in the awara afontract. The selected bids should
demonstrate that they have understood the neettie cfite and that they have the ability to
develop appropriate solutions which meet envirortalenequirements to conserve resources,
minimize waste and reduce pollution both duringstarction and during the lifetime of the
project. The final evaluation of tenders shouldlm®tbased on price alone. The requirement in
the public sector to achieve value for money fertdxpayer means looking beyond the initial
price to take account of the whole life costs aundlity. A low cost design may result in high
maintenance and operating costs and negative emvental impacts.

...While being especially careful of what is specifteand what is being offered by the
bidder.

The evaluation team will need to ensure that thémd made by bidders make sense, satisfy
the specification and assess as well whether tifiey more than is expected. Answers to
these questions can be found by reference to sgoidance materials such as the Green
Claims Code.

The Green Claims Code

The Green Claims Code provides advice about enviestal claims made by contractors
which are not substantiated as well as claims fodgcts or environmental marks which
have no formal recognition. Some typical exampbewatch out for include:

Contains no X
Where products of this type no longer contain Xwbere X is prohibited by law.

Biodegradable
Meaningless if not explained. An item might be l@gchdable in five days or may take
several years with the right conditions.

Environmentally friendly or Made with care for thavironment
Meaningless if not explained. Does not necessaylglify the whole product as being
environmentally preferable if it applies to onlyeoaspect of production.

The Green Claims Code can be found at:
http://www.defra.gov.uk/environment/consumerprod/gulex.htm

Delivery and Benefits

Greening of PPPs does not stop with the awardeotdmtract. Government departments will
need to work with the contractor to ensure envirental performance throughout the life of
the projects.



68 Guidebook on Promoting Good Governance in Piiilicate Partnerships

An effective payment mechanism is crucial....

PPPs are not procurements and require a real pagnelationship with the contractor. In
this regard an effective payment mechanism shoeldub in place to ensure compliance with
environmental criteria.

It is important that environmental requirements ot considered a politically correct add-on

to a contract, which can be discarded at a latez ttaough lack of understanding. In this
regard it is necessary to ensure that the contrdatows the requirements behind the
environmental specifications

...Especially when paired with ways to bring companige together with governments to
work out how to improve environmental performance...

As well as having the appropriate payment mechantkere are further opportunities for
exploring how the environmental aspects of a PRRract are being handled. There should
be reviews of performance after certain periodss Hlso likely that the environmental rules
will be strengthened during the lifetime of the want. In this case it is important that
governments work with the private partner to praangteen PPPs. Companies often have a
comprehensive understanding of environmental suebdity and this is an opportunity for
mutual learning.

... But more dissemination of best practice in GreePPPs is still required.

While some companies maintain that there is a gtlrsiness case for sustainability, others
in the private sector perceive it to be too riskigere needs to be a much wider dissemination
of best practice case studies, and a sharing afrrirdtion among private sector PPP
professionals, in order to incorporate sustaingbprinciples into PPP bids and operations.
This would bridge the existing perception gap armhtidbute to a more consistent
implementation of environmental sustainability eri& in public-private partnerships.

ACTION POINT

In order to integrate sustainable development RR®s, a two-fold approach may be taken.
The first step is to disseminate best practice stiséies as to the reality of incorporating
sustainability principles into PPP bids and operaj which would bridge the existing
perception gap. The second step is to improve olieypcoordination between the economic
and finance ministries that have responsibilitydaelevant PPP project or programme, and
environmental ministries, in order to maximize thentributions of PPPs to sustainable
development.

Sources and Further Information

(i) United Kingdom Department of Transport, Green RuBliivate Partnerships Guidance
Note, 2003.
(i) European Commission Interpretative Communicatioogen Procurement, 2001.
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CASE STUDIES

It is argued that governments which implement thgsed governance principles are more
likely to be successful in PPPs. The following casalies show in detail that well-governed
projects that are applying the principles mentiomedhe Guidebook achieve significant
benefits. The following case studies have beenntadkem different sections (transport,
energy, etc.) and from different countries aroureworld.

Canada

France:

Israel:

Tajikistan:

USA

The Vancouver Landfill Project

The Centre Hospitalier Sud Francilien
The Cross-Israel Highway

The Pamir Power Project

The Chesapeake Forest Project
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3.1. CANADA

ENERGY SECTOR

THE VANCOUVER LANDFILL PROJECT

The City of Vancouver, British Columbia,
decided to bring in the private sector in an
agreement to transform a landfill site
T producing gases (including methane, a
10herzonal vells greenhouse gas that contributes to global
' climate change) into beneficial commercial
uses. Under the approved PPP structure, the
private partner designed, financed and

T @ constructed a cogeneration plant, which uses
e the landfill gas as fuel to generate electricity,

which is sold by the private partner to a local

utility. Waste heat from the power generation
process is recovered as hot water, which is sold
by the private partner to a large greenhouse
complex for heating purposes. The private
partner and the City share the revenues from
the sale of electricity and thermal energy.

Vancouver Landfill
Gas Collection and Beneficial Use

Vancouver Landfill

Main players

The City of Vancouver is the public partner.
The City owns and operates the landfill, which
is located on public land. The private partners
consist of a Canadian power company, which
established a wholly-owned subsidiary, as a
stand-alone project company, to design,
finance, build, and operate the cogeneration
facility, and sell the electricity and thermal
energy. BC Hydro, a British Columbia Crown
Corporation reporting to the Minister of
Energy and Mines, purchases and distributes
the electricity produced by the cogeneration
facility. The final partner from the private
sector is an agribusiness, which purchases the
heated water produced by the power
production process, and uses it to heat its
greenhouse complex.




Guidebook on Promoting Good Governance in Publicale Partnerships 73

Selecting a partner

In 2001, the City issued a competitive RequestTender to select a partner which would
finance, design, build, own and operate a benéficsg facility. Although the City had
considered building a power plan itself, it decidedsolicit private proposals in order to
evaluate a broader array of project concepts andmize the economic, environmental, and
social benefits to the City. Five proposals wexeeived, each based on a different approach
to landfill gas utilization. The concepts subndttesing the gas to dry sea urchin shells to
make fertilizer, upgrading the gas to pipeline dgualand direct use in a cement Kkiln.
Following a detailed and structured proposal eu@naand negotiation process, a 20-year
Public-Private Partnership contract, based on thlestnmighly evaluated proposal, was
approved by the City Council in February 2002.

Under the approved PPP structure, the City consinioe operate the landfill, and a 2.9
kilometre pipeline was constructed by the privaemer to take the gas from the landfill to a
nearby agricultural complex, where they built thegeneration power plant. The private
partner selected by the City designed, financedcamdtructed the cogeneration plant, which
uses the landfill gas as fuel to generate enouegtradity (7.4 MW per year), to supply 4,000
to 5,000 local homes. The power is sold by thegtevpartner to a provincial utility, BC
Hydro.

Construction of the power plant was completed ipt&aber 2003, and it was operating at
full capacity by November of that year. (Initialpegcity was 5.55 MW per year, increasing to
7.4 MW per year with the installation of a fourtigéne in late 2004.)

Waste heat from the power generation process &veeed as hot water, which is sold by the
private partner to a large (32 acre) tomato greesé@omplex adjacent to the plant, where
the water is used for heating purposes. Using dhdfill gases in this manner, rather than
burning them, results in further reduction of gieaumse gases, equating to the removal of
6,000 vehicles from Canada’s roads.

Risk Allocation

The City of Vancouver makes no payments to thegpeiypartner, but guarantees provision of
landfill gases for the twenty-year duration of thgreement. The City thus assumes the
supply risk associated with the project, but it imiizes this risk by retaining responsibility
for the management and operation of the gas calesystem. The private partner’s total
investment was approximately $10 million. The ptées partner signed a power purchase
agreement with BC Hydro, and a twenty-year theremergy sales agreement with the owner
of the greenhouse complex. Proceeds form the shlpswer and thermal energy go to the
private partner, minus a 10% royalty paid to theyCiThe City’s operating costs to capture
and provide the landfill gases are approximatelp($200 per year, and the royalties it
receives are approximately $400,000 per year.



74 Guidebook on Promoting Good Governance in Piilicate Partnerships

BENEFITS

Private sector added value

The private sector has the knowledge and technplaftgn lacking in the public sector, to
transform waste into energy on a commercial basis.

Social and economic benefits

(@) It will help support approximately 300 jobs in Ceelt

(b) Vancouver will receive about $300,000 a year ireraies from the project that
will be used to help offset operating costs.

(c) The PPP has transformed an expensive environmpridgtamme into both a
more effective environmental programme and a netmee generation for the
City.

Environmental benefits

(a) It reduces greenhouse gas emissions by approxiyriz®@,000 tonnes per year
of carbon dioxide equivalents (the emissions ouad®,000 automobiles).

(b) It captures approximately 500,000 GJ of energyaa,yidae energy requirements
for 3,000 to 4,000 households.

(c) It will reduce CanAgro’s annual natural gas usebgut 20 %.

Efficiency

An efficient model in that it makes beneficial udfethe products of natural decomposition
processes, i.e. methane and other landfill gasegyrovide both environmental and
economic benefits for the community.

Applicability to other countries

Other countries can benefit from the technology #tredmodel is being used successfully
around the world.
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3.2. FRANCE
HEALTHCARE SECTOR

THE CENTRE HOSPITALIER SUD FRANCILIEN

Y

After launching a two-year tender process in
July 2004, the Centre Hospitalier Sud
Francilien (CHSF) was awarded to a special
purpose company created by Eiffage, Europe’s
seventh largest construction and concession
group. This deal followed a competitive
tendering process in which Eiffage beat out
French rivals Bouygues and Vinci — largely
due to Eiffage’s previous experience in PPPs,

| which included a contract for a four-prison

programme that eventually became the first
major French PPP to reach a financial close in
February 2006.

The prison deal served as a blueprint for the
CHSF, which abetted the entire process and
allowed for the programme to be expedited as
well. Whereas the prior deal took four months
to close, the CHSF took just six weeks after the
contract was initially awarded. While France
had seen other hospital projects in recent years,
this deal had a total construction cost of € 315
million — by far the largest deal of its kind.

The project was planned to last 30 years from
the commercial operation commencement date,
which is anticipated for early 2011 with
construction lasting four years. When finished,
the CHSF will cover approximately 110,000
metres — the equivalent of 15 football pitches.

Financing the CHSF
The deal was structured as follows:

A Long-Term Facility:

The repayment of this facility, which amounted
to a € 268 million amortising senior loan
totalling 80% of capital expenditures, will be
made by an unconditional payment obligation
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by the CHSF that is not subject to any deductiorzenalties.

This section of the deal benefited in particulanirthe Daily PPP Ordinance of 17 June
2004, which allowed for the hospital to grant tirevocable assignment of receivables, which
receives further mention in the “Guarantees” sectio

B Long-Term Facility:

A € 45 million amortizing senior loan was estabdidito bear the project performance risk.
Whereas the A facility had an average life of rdydt8 years and a 35 year maturity, the B
facility was set up to have a 24 year averagealife a 33 year maturity.

VAT Facility:

The VAT portion of the financing was set up as a #illion revolving facility through cash
advances, with the VAT amounts to be paid by thedveer. This facility is fully secured by
the assignment of VAT repayments from tax authesiti

Equity Bridge Facility:

The three mandated lead arrangers provided a €illdmequity bridge loan to pre-finance
the injection of shareholders’ funds, thus imprgvioverall shareholders’ returns. Eiffage
guaranteed this facility and it was repaid withrehalders’ funds at the initial commercial
operation date, both in the form of equity andghareholders’ loan.

Guarantees

At least in terms of financing, this transactioruisusual due to the level of guarantees that
were granted by Eiffage during the constructiongaeand then by the CHSF thereatfter.

Eiffage granted the lenders and swap providersaaaguiee that covered the construction risk
involved in the project, since the private sectould bear the burden of the risk most
effectively. This corporate guarantee isolatesdées from the construction risk, thus

allowing the two long-term facilities to benefitofn better pricing during the construction

phase of the project. This worked well for the lpulector since the French government
aimed to transfer as many risks as possible t@tivate sector during this phase of the deal.
As stipulated in the aforementioned Daily PPP Cadoe, the PPP grantors could now
undertake to make specific payments to the prajectpany in the PPP agreement itself. This
revised French PPP structuring policy, coupled with risk-oriented approach taken by
Eiffage, allowed for some of the lowest financimgnditions offered for this type of deal to

date.
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BENEFITS
Efficiency

The public sector benefited greatly from the redimte in which the deal was closed and
construction was begun, meaning that the hospitaldcbe opened to the public sooner than
was heretofore imagined. The efficiency createdugh completing the deal and devising a
rapid construction schedule greatly benefited blo¢hpublic and private sectors.

Private sector added value and construction risk garantees

Since the private sector was best able to take henfinancial risk inherent in the
construction phase of this deal, it took on a cafmguarantee that covered all such risk
and isolated lenders from construction risk infaims. Also, by choosing companies
through a transparent and competitive tenderingge®, the public sector was able to select
the right company for the deal, which had a great of expertise and expedited more than
would have been otherwise possible.

Public policies created to encourage PPP deal makjn

Realising that new legislation was needed in otdematch the emerging opportunities
presented by PPPs, the French government institneasures that made it much easier for
the public and private sectors to reach a deal.

Social and economic benefits

By taking advantage of the benefits afforded by pineate sector, both the public and

private sectors benefited. In terms of economg,dbal was reached in record time with a
fair risk allocation that maximized the taxpayerwney while also compensating the
private entity. In terms of social benefits, hoapipatients will now receive far better

healthcare in a facility which will be built soontiian could have previously been possible
if the deal were not conducted as a PPP.

Applicability to other countries

Other countries can learn from the way in which ghgate sector chose to take on a great
deal of the risk of this project — and all of thenstruction risk — based on the fact that it
was most able to bear the risk burden. Moreovey efificiency with which the deal was
reached shows how PPPs can bring services likeéhicaat to the people sooner than ever
before.
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3.3.

TRANSPORT

THE CROSS-ISRAEL HIGHWAY

ISRAEL

Highway 6, also known as the Cross-Israel
Highway, is a 300km highway along the

eastern part of Israel from south of Beer sheva
to the Galilee in the north. The central section
of the road, named after Yitzhak Rabin,

stretched 86km from Hadera to Gedera,
connecting Israel's northern and southern
regions. It was constructed by Derech Eretz
Group and included a fully electronic free flow

tolling system. Road 6 constitutes a primary

, traffic passage from the central region to both

the north and south and served as an alternative
route to the existing roads, Road 4 (Geha
Road) and Road 2 (the Coastal Road). Road 6
also diverts traffic to the central region of the
country in order to reduce vehicle density and
pollution in the Tel Aviv region. Costing a
total of $1.3 billion, Highway 6 is the largest
infrastructure project in the history of the State
of Israel.

Main players

The private sector firm Derech Eretz group
was contracted to construct the road and
oversee the operation of the highway. It has
three shareholders: Africa-lsrael, CHIC-
Canadian Highways and Housing and

.+ Construction Limited.

Private sector firms Raytheon and Transdyn
provided the electronic tolling and traffic

management systems. By bringing the two
companies together to integrate Transdyn's
traffic management system and Raytheon's
open road electronic tolling system, the two
companies formed a unified electronic toll and
traffic management system, which was a
technological breakthrough as well as an
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innovative initiative in public-private partnerskipAt completion the highway will have in
total 14 interchanges, 94 bridges and 50 aqued@dtitionally, the road will have two 500m
tunnels in Hadid. The project will integrate 100kinfarm service roads and 44km of lateral
roads. There will be a central operations and obmientre at the Nachshonim interchange.
The project involves 1,700 direct and approximaigly000 indirect employees.

Toll pricing

The pricing scheme for Highway 6 is based on thmber of segments a driver passes in a
given trip. Each “segment” is determined by thedrspan between two interchanges; and as
of March 2006, the pricing for up to three segmestsl5.04 NIS, 17.94 NIS for four
segments, and 20.84 NIS for five or more segmemsices differ for motorcyclists and
trucks, but these prices are for drivers who regigfith the Highway 6 system and install the
in-vehicle transponder unit to record their highwasage.

When a vehicle does not have a transponder, isie plate is scanned and the vehicle
identified. If a license plate is not in the Highw@ls database, the bill is sent to the owner of
the vehicle based on records from the Israeli Mipisf Transportation. These users pay a
rate that is forty to eighty percent higher thamrasvho have registered with the system and
have activated their vehicle’s transponder.

Financing the Cross Israel Highway
Debt

The Cross lIsrael Highway transaction is the largexl only the second project finance
transaction completed in Israel. The deal, stmectlon a build, operate and transfer model
(BOT), was closed in October of 1999 with 90% conuizd debt and 10% equity. The
central section of the road was completed in fehvan five years, opening in May 2004.

The commercial debt was provided through a Newelsr@hekel (NIS) syndicated loan

facility with a NIS equivalent of US $850 millionrranged by Bank Hapoalim and a note
purchase facility for US $250 million arranged bg fTyco Group. The NIS syndicated loan
consists of two tranches and included a 6.5-ydarest roll up based on a term of 28 years,
with 29% of the facility repaid after 20-21 yeaiidhe facility was syndicated to domestic

banks and an Israeli pension fund. The note puecfaslity necessitated a rating of BBB by

Standard & Poor’s. Prior to financial close, theetl rate pricing of the facility had to be

adjusted due to adverse conditions in the emergiagkets. The term of the facility is 28

years.

Equity

The 10% equity contributed by the sponsors, whiels ivased on the final actual construction
costs, was originally contributed at financial eds/ way of $120 million bridge loan to DEC
backstopped by letters of credit from the sponsémaceeds of the letters of credit were used
to repay the bridge loan essentially at constraati@mpletion.
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As a result of various reserve requirements an@-gear block on dividends, equity returns
on the project were back ended. In addition, fh@nsors were required to backstop certain
performance securities for DEC under the Concessgraement.

BENEFITS
Value for money and accountability driven by the pivate sector

In March 2006, Derech Eretz reported a profit ofr8@lion NIS for 2005, with about 500
000 registered subscribers, 1.36 million individusérs, 21 million trips, and a remarkable
bill collection success rate of 97%.

Increase in efficiency

The Israeli government regards Road 6 as a crpoiéct that provides the nation with its
main traffic artery connecting the periphery to deatre of the country. Running the length
of Israel, this PPP has led to shortened traved toatween the north and the south of the
country.

Reduction in road accidents and air pollution

This project has also led to an increase in theldgment of outer settlements, a decrease
in road congestion — and a resultant reductiolménnumber of road accidents — as well as a
decrease in the high level of air pollution preseptoduced by vehicular traffic in Israel.

Environmental awareness and historical preservation

The design and laying of Road 6 took into accobatgreservation of the environment and
archaeological sites. Derech Eretz set advancedstromtion criteria in managing
environmental awareness and landscape developni@mg &oad 6, investing US $70
million towards this end. Since the two tunnelanhgy the Moshav Hadid and Ben Shemen
interchanges go under an archaeological site ctiedel Hadid, the system’s tunnels were
excavated to preserve and prevent damage to the wvgitich is of great cultural and
historical importance to the nation.

Applicability to other countries

Many countries can take lessons from this projeaiegard to engaging the private sector
effectively and for the mutual benefit of the peldind private sectors.
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3.4. TAJIKISTAN

ENERGY SECTOR

THE PAMIR PRIVATE POWER PROJECT

The Pamir Private Power project worked to
restore a reliable electricity supply to the poor
and isolated inhabitants of Eastern Tajikistan.
Under the Soviet Union, 60% of Tajikistan’s

energy was provided by diesel-generated
machinery running on imported fuel. Citizens
did not have reliable electricity and power

failures were widespread. The Pamir Project
was designed to contribute to Tajikistan’s
poverty reduction strategy by providing basic
services, as well as supporting economic
growth.

Financing

The agreement for the ownership structure was
a concession agreement in which the
government remains the principal owner of all
physical assets. Pamir Private Power is
responsible for all existing electricity
generation, transmission and distribution
facilities through a privately owned special
purpose company operating under a 25-year
concession agreement. The total cost of the
project was $26 million, of which $2 million
was interest during construction.

The financing mix was 45% through equity
and 55% debt, which was provided by the
International Finance Corporation (IFC) and
the International Development Association
(IDA). IFC provided $3.5 million in equity
financing; the remainder, $8.2 million was
provided by the Aga Khan Fund for Economic
Development (AKFED), the private sector
partner in the venture.
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Social protection

A very important component of the project was tbeia protection scheme under which
households (which account for 98% of all consumpeas) reduced tariffs consistent with their
standard of living. The Government of Tajikistarresgl to take on the additional social
protection costs. However, the funding providedh®s Government was not adequate enough
to cover all social protection costs. To addressiisue, the IDA and the Swiss Government
became involved. The revenues arising from theresterate (5.25%) on the IDA credit
proceeds were maintained in an Escrow Account tadeel towards social protection costs.
This provided the Government of Tajikistan with ab84 million. The Swiss funds were to
be maintained by the World Bank in a trust fund disthursed to Pamir Energy.

Partnership Agreement

Renegotiations in public-private partnerships héwve potential to negatively impact the
actors involved. These types of renegotiationgemoved from the competitive environment
and limit the decision making process to the govemmnt and operator. Often the ‘winner’ is
not the most efficient operator, but the most skillin renegotiations. In the case of Tajikistan,
negotiations and renegotiations were addressedebtfe start of the project.

The primary agreement which was negotiated wasaheession agreement. The Concession
Agreement details the policy, regulatory, operatlpand financial and the legal framework
necessary for the project to commence and funclibe.IFC had a primary role in providing
international legal counsel to draft the agreement.

The Government established a high-level workingugrancluding senior representatives
from all relevant ministries and agencies to discusd negotiate the Concession Agreement.
Renegotiations had to occur due to the fact thafirally, the venture was designed as an
independent power producer (IPP) project. In thazleh, the private investor would only be
responsible for the generation of electricity ahd power would then be sold to the state-
owned national electricity utility, Barki Tajik.

However, problems were noticed immediately. Suchramngement would require the private

venture to depend on revenues from a bankrupt. stdte first change made was to the

structure of the project, enabling the private stoe to take over all operational functions.

The second change ensured affordability by theooust base. The Government, as well as
international institutions, mobilized additionahfiling to implement a social protection plan.
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BENEFITS
Successful risk mitigation

The planning and development of the Pamir PowejeBravas a success because risks were
assessed initially and mitigated before the projgas implemented. The IFC and IDA
provided needed equity as well as the regulatony legal framework. The government
agreed to share some of the risks and the Govetnafie®witzerland and the World Bank
provided the remaining funds to cover social priddecrisks.

Private sector added value

Even in a relatively high-risk country, private pision of infrastructure services proved
preferable since the private provider brings in tleeessary commercial orientation and can
be held accountable for service provision and tyali

Social protection

Without credible social protection, private investmts in a very poor and politically volatile

region with little experience of private investmant infrastructure and which requires a
significant increase in average tariff levels witht be sustainable. Therefore ‘payment for
results’ in terms of output delivered to the padman attractive way to structure such social
protection.

Applicability to other countries
The example demonstrates that PPPs can work evarcumstances specific to a transition

country with perceived high level of political rislespecially if supported by foreign
development agencies and international financgtltirtions.
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3.5. USA

NATURAL RESOURCES SECTOR

THE CHESPAPEAKE FOREST PROJECT

The Chesapeake Bay is the largest estuary in the

United States, as well as a major area of both

recreational and commercial fishing for the State
. of Maryland. The environmental quality of the
Bay has been seriously threatened by wastewater
discharges from growing population centres and
minimal controls of agricultural run off (both
fertilizers and animal by-products).

In response, area governments have made
restoration of the Bay an environmental priority,
including an increased interest in land and
wetlands management. However, both state and

local governments lacked the financial and
personnel resources to fully address these issues.
In this context, the Chesapeake Forest Project was
created. A private lumber company sought to
divest its land holdings in the State of Maryland,
offering the State the opportunity to purchase this
land - more than 58,000 acres in five counties.
Much of this land bordered on existing State-
owned parkland and forest, creating a unique
opportunity to buffer a large area from
deforestation and development.

However, the State lacked the funding to acquire
the land and the personnel resources to manage the
land once purchased — not to mention that the
cessation of timber harvesting on the offered lands
would have caused an unacceptable loss of
employment in largely rural regions of the state.

- The State regarded the potential to safeguard these
lands from development as a unique environmental
opportunity. Recognizing its fiscal and personnel
limitations, the State entered into a two-phase PPP
to purchase and manage the land.
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Main Players

(@) The State of Maryland Department of Natural Resesiis the public agency with
responsibility for oversight of the managementlbphases of the project.

(b) A major philanthropic foundation, which providesgts for projects “in the public
interest” aided in the initial property acquisition

(c) A non-profit public interest group with a focus dhe environment aided in
developing the project’s Sustainable Forest Managermlan.

(d) A for-profit forestry firm performed the forestry anagement under the
implemented PPP.

Selecting a partner

Phase Onethe State worked with NGOs to acquire funding éphpurchase the land and
plan for sustainable management of the forest.

Phase Two:the State entered into a unique public-privateangaship which required the

private sector partner to manage the entire prgpeertording to environmental standards
closely monitored by the public sector. In retuime private sector entity was allowed to
harvest a sustainable level of wood products frgracsied portions of the lands. The
revenues from the timber harvest generated thessapeincome leading to revenue for all
parties.

For the initial land acquisition that ultimatelydiéo the partnership, the State provided $16.5
million in order to purchase half of the 58,000escrThe non-profit public interest group,
acting on behalf of the philanthropic foundatiomyghased the remaining 29,000 acres for
$16.5 million with the intent to later gift the ldrto the State. Since the initial phase in
development of this partnership covered only thitial 29,000 acres provided by the non-
profit group, a private environmental firm was caeted to manage the property in
conformance with the State’s environmental starglardi regulations. The terms of the final
contract for this PPP between the State and tivatercompany regarding the entire 58,000-
acre forest tract were negotiated based upon tbeess of the PPP for management of the
initial 29,000 acres. The unique aspect of this,ReRever, was that it was self-funded. The
Sustainable Forest Management Plan included ideatiiin of areas in the forest where wood
products could be harvested without negative enui@ntal impact. The private partner
managed the harvesting operations, the revenuesMittch pay for the contract and provide
additional funds to both the State and local gowemmts. In addition, controlling the
continuation of timber harvesting activities addexslocal communities’ economic concerns.

Risk Allocation

Due to concerns about the viability of this modile State agreed to cover any losses
incurred by the private entity in the first two ysaafter that the private partner assumed the
risks associated with the partnership’s profit&ili However, the partnership succeeded in
generating a profit in its first two years, as wadl in each subsequent year. The contractor
assumes a great deal of risk since there is ng oaar of capital from year to year. No other
source of funds is available to pay the contrashmuld it fail to generate sufficient income to
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pay its fees — thus creating a strong incentivekeep the project economically self-
supporting

BENEFITS
Private sector added value

The private sector has the financial and persomesburces to address issues of land
management and the sustainable use of naturalrcesou

Economic, Social and Environmental Benefits
The project:

(a) Provided a steady flow of economic activity and &yment to support local
businesses and communities;

(b) Prevented the conversion of forested lands to noest uses;

(c) Contributed to improvement in water quality, astgdrthe larger Chesapeake Bay
restoration effort;

(d) Protected habitat for threatened and endangereikspe

(e) Maintained soil and forest productivity health; and

(f) Protected visual quality and sites of special egiokl, cultural and historical
interest.

Efficiency

(a) Instead of hiring foresters and support staff, 8tate had its private partner
manage these lands to its standards;

(b) The State avoided expending public funds and, a&ustgenerates revenue while
ensuring the sustainable management of the fapdt;

(c) Since implementation, revenues have increased #ynuhus giving strong
incentives to the private sector as well.

Transparency

(@) The project is a model of transparency that inIMGOs, local government,
the public and private industry in the discussiohshe need for the project, its
financing and its structure.

(b) The annual audits of the project finances, withl fulblic disclosure, and
performance monitoring by DNR, ensure accountgtélg well.

Applicability to other countries

This model may be applicable in conditions where pinovision of services is combined
with the sustainable development of natural resesirc
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SUMMARY
There are seven main arenas where good governamfeHs must be observed:
Governmental level: executive stewardship of threteay as a whole;

Principle 1 — The PPP process requires coherenicpd that lay down clear objectives and
principles, identifies projects, sets realisticdats and the means of achieving them, with the
overall aim of winning the support of the populatior the PPP approach.

Public administration: where policies are impleneeit

Principle 2 — Governments can build their capaaitie a combined approach that includes
building skills, establishing new institutions atndining public officials and using external
expertise.

Judiciary: where disputes are settled;

Principle 3 — Legal processes in many jurisdictiams either insufficient or too complex and
therefore fail to provide sufficient security amgténtives to investors in PPP arrangements.
As a result, lawmakers should aim to create PPBgtihat are ‘fewer, better, and simpler’.

Economic society: refers to state-market, publit private sectors;

Principle 4 — PPPs allow risk to be transferredtbh@ private sector, which are most able to
manage them. However Governments also need to tattep share and help to mitigate
those risks allocated to the private sector.

Political society: where societal interests areraggted;

Principle 5 — The selection of the bidder should uselertaken following a transparent,
neutral, and non-discriminatory selection procekattpromotes competition and strikes a
balance between the need to reduce the lengthhaf &nd cost of the bid process while
selecting the best proposal. There should alscebe tolerance of corruption.

Civil society: where citizens become aware of atddrass political issues; and

Principle 6 — The PPP process should put peoplst fiy increasing accountability and
transparency in projects and improving the qualtylife, especially of the socially and
economically disadvantaged.

Sustainable development: where environmental coscae included.

Principle 7 — The PPP process should integrate gthaciples of sustainable development
into PPP projects by reflecting environmental siderations in the objectives of the
project, setting specifications and awarding prégeto those bidders who fully match the
green criteria
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GLOSSARY

«Buy-Build-Operate» (BBO). Transfer of a public asset to a private or quasilip entity
usually under contract that the assets are to geadpd and operated for a specified period
of time. Public control is exercised through thetcact at the time of transfer.

«Build-Own-Operate» (BOO). The private sector finances, builds, owns and atpsra
facility or service in perpetuity. The public corshts are stated in the original agreement
and through on-going regulatory authority.

«Build-Own-Operate-Transfer» (BOOT). A private entity receives a franchise to finance,
design, build and operate a facility (and to chauger fees) for a specified period, after
which ownership is transferred back to the puldicter.

«Build-Operate-Transfer» (BOT). The private sector designs, finances and constrcts
new facility under a long-term Concession contranot operates the facility during the term
of the Concession after which ownership is trametéback to the public sector if not already
transferred upon completion of the facility. In fasuch a form covers BOOT and BLOT
with the sole difference being the ownership offtlity.

«Build-Lease-Operate-Transfer» (BLOT).A private entity receives a franchise to finance,
design, build and operate a leased facility (andharge user fees) for the lease period,
against payment of a rent.

«Design-Build-Finance-Operate» (DBFO).The private sector designs, finances and
constructs a new facility under a long-term leasel operates the facility during the term of

the lease. The private partner transfers the neiityato the public sector at the end of the

lease term.

«Finance Only». A private entity, usually a financial services qmny, funds a project
directly or uses various mechanisms such as atkermglease or bond issue.

«Operation & Maintenance Contract» (O & M). A private operator, under contract,
operates a publicly owned asset for a specified.t@wnership of the asset remains with the
public entity. (Many do not consider O&M's to bethim the spectrum of PPPs and consider
such contracts as service contracts.)

«Design-Build» (DB). The private sector designs and builds infrastmecto meet public
sector performance specifications, often for adixegice, turnkey basis, so the risk of cost
overruns is transferred to the private sector. fMda not consider DB's to be within the
spectrum of PPPs and consider such contracts dis pudvks contracts.)

«Operation License» A private operator receives a license or riglotoperate a public
service, usually for a specified term. This is pftesed in IT projects.



Guidebook on Promoting Good Governance in Publicale Partnerships 89

Bankability. The ability of a project to generate sufficient ltdlows, bearing in mind the
risks associated with the project, to repay itarfiting.

Concession agreement/contracAn agreement or contract made between a host govsrin
and a project company or sponsor to permit thetoactson, development, and operation of a
particular project, through which the governmentlédegating its monopoly or other unique
rights.

Concession periodThe duration over which the private sector will igie the service/asset.
The asset is handed back to the government awthioria pre-agreed condition at the
concession handover/reversion date.

Consortium. A group of companies wishing to act jointly as spans to a project.

Construction cost. Any of the cost types (appropriations, commitmesxpenditure or
estimate to complete) associated with the scopleeotonstruction work.

Construction risk. Risk associated with the physical construction phadg project
development.

Currency risk. The cross-currency and foreign exchange availglibks.

DG TREN. The directorate at the European Commission resplengr regional policy on
transport and energy.

Financial close.The finalization of all arrangements and contrgagaining to the external
financing of a project.

Financing agreement/contract. The documents, which provide the project financargl
sponsor support for the project as defined by th@pt contracts.

Financing risk. The risk of not being able to obtain the necesfamging of a project from
the banking and capital markets. Whilst this igrfally a risk for the project sponsors, it is
also a major risk for the host government in deihgthe project, and explains why financial
close is such a major milestone.

Infrastructure gap. The difference between existing infrastructure &nel infrastructure
needed to promote economic development of a region.

Operational risk. The risk of loss resulting from inadequate or fiiaternal processes,
people and systems, or from external events dahi@gperational phase of a project.

PFl. Private Finance Initiative, the original acronymedsto describe PPPs in the UK,
sometimes used to mean a subset of PPPs basedilyronaavailability payments.

Political risk. The general term used to describe risks arising fiactors that are determined
or influenced by governments. External risks, sastturrency convertibility, war, sanctions,
etc., may be avoided, hedged, or insured againsd, @e significantly mitigated by
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membership of the EU and EMU. Internal risks, sashtaxation, terrorism, inflation, and
strikes, are usually unavoidable and uninsuraloid,particularly affect PPPs.

Private funding. Finance provided by a private party.

Private sector. The economic entities which are not controlled thy $tate, i.e. a variety of
entities such as private firms and companies, catfmms, private banks, non-governmental
organizations, etc.

Public Contribution. The level of funding committed from the public sedb a project.

Public Guarantee (or sovereign guarantee)A government commitment of funds/actions
under certain conditions, based on project docusnent

Public Sector Comparator (PSC).The risk-adjusted, estimated full lifecycle cost af
project if it was carried out by conventional indse means. It is expressed in terms of net
present value.

Return on equity. Earnings before extraordinary items, less prefestete dividends,
divided by average common shareholders' equityrdtes of return on the investment for the
company's common shareholders, the only providérsapital who do not have a fixed
return.

Revenue-generating (RG) projectsA project involving an infrastructure, the use dfiah
involves fees borne directly by users and any dmeraesulting from the sale or rent of land
or buildings.

Risk. An event which can change the expected cash floacést for a project.

Syndication. The process of inviting other banks to participiea financing by the
underwriters of the financing.

Sovereign risk. The risk that a government will be unable to me&etkternal commitments.
By definition, all governments are able to meetirttebligations expressed in their own
currency, so government bonds issued in their owneacy are deemed to be risk-free for
economic actors in that currency.

Special Purpose Company/Special Purpose Vehicle (8P A special purpose joint venture
project company established by the sponsors whash &s its sole purpose, the delivery of a
specific project.

Sponsor. A party wishing to develop and finance (with owruiég or subordinated debt and
other project finance) a project. Shareholdersrofggt companies are known as sponsors.

Step-in rights. Rights relevant to both the private and the pubéctor. An entitlement to
perform or allow a third party to perform the SPdigligations under the concession contract
in certain circumstances.
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Traditional Procurement. Procuring infrastructural projects through a tenddat
encompasses only the construction of the releailitfes.

Traffic Risk. A risk relevant to transport infrastructure profgatamely the chance that the
number of users is not sufficient to meet estabtigbayback requirements.

Trans-European Transport Networks (TEN-T). A European Union designation for roads,
railways, inland waterways, airports, seaportsandl ports and traffic management systems
which serve the entire continent, carry the bulktlté long-distance traffic and bring the
geographical and economic areas of the Union cloggther.

Underwriting of financing. The commitment by a group of banks to provide thére
agreed financing, subject to certain restrictedd@amns.

Underwriting of risks. Formal agreement to take on a certain risk andlreise the other
party in the case of negative consequences enfoimgthat risk.

Value for Money (VIM). A concept associated with the economy, effectivenasd
efficiency of a service, product or process, i.eoamparison of the input costs against the
value of the outputs and a qualitative and quaitggudgment of the manner in which the
resources involved have been utilized and managed.

Whole life costs.The full costs of a project including those incdrréuring the design,
construction, operation and maintenance of theitiaci
Source:

() Hybrid PPPs: Levering EU funds and private tapiPricewaterhouseCoopers LLP and
the World Bank, January 2006.



